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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
| Filed April 20, 1959] 
INDICTMENT 


Grand Jury Impanelled on February 26, 1969, Sworn in on March 3, 
1959 


THE UNITED STATES OF AMERICA Criminal No. 3ab-59 
vs. Grand Jury No. Original 

Clayborne Bynum Robbery (22-2901 D.€. Code) 

The Grand Jury charges: 

On or about August 6, 1957, within the District of Columbia : 
Clayborne Bynum by force and violence and against resisthnce and by 
sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual possession 
of Edward N. Good property of Edward N. Good and of Safeway 
Stores, Incorporated, a body corporate, of the value of aljout 
$1 ,634.00 consisting of the following: one automobile of the value of 
$1,500.00, one wallet of the value of $2.00 and $131.50 in money , 
property of Edward N. Good; and one key of the value of $0. 50, 
property of Safeway Stores, Incorporated, a body corporate. 


/s/ Oliver Gasch 
Attorney of the United States 
in and for the District of Columbia 


A TRUE BILL: 


/s/ Charles L. Mervin 
Foreman. 


| Filed April 20, 1959] 
PLEA OF DEFENDANT 
On this 20th day of April, 1959, the defendant Clayborne 
Bynum, appearing in proper person and by his attorney, Henry 


2 
Lincoln Johnson, Esq. , being arraigned in open Court upon the in- 
dictment, the substance of the charge being stated to him, pleads 
not guilty thereto. 
Bond is fixed by the Court in the sum of $7,500.00 and the 
defendant is committed to the District of Columbia Jail. 
By direction of 


F. Dickinson Letts 
Presiding Judge 
Criminal Court # Assign. 


HARRY M. HULL, Clerk 


By Paul A. Roser 
Deputy Clerk 


Present: 
United States Attorney 


By Thomas Flannery 


Asst. U. S. Attorney 
OK 


[ Filed October 6, 1959] 
EXCERPTS FROM TRANSCRIPT OF FROCEEDINGS 


Washington, D. C., 
Tuesday, June 2, 1959 
The above-entitled action came on for hearing before Honor- 
able EDWARD A. TAMM at 3:25 p.m. 
APPEARANCES: 
On behalf of the government: 
THOMAS A. FLANNERY, ESQ. 
On behalf of the defendant: 
HENRY LINCOLN JOHNSON, ESQ. 
* * * 
Washington, D. C. 
Wednesday, June 3, 1959. 
* * * 
EVIDENCE ON BEHALF OF THE GOVERNMENT 
MR. FLANNERY: Please call Mr. Good. 
Thereupon 
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EDWARD N. GOOD 

was called as a witness by the government and, having been first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. FLANNERY: 

Mr. Good, please keep your voice up and pl your full 

Edward N. Good. 
Is that G-o-o-d? A. That's correct. 
Mr. Good, where do you live? A. 5311 Thirg, Northwest. 
That is in the District of Columbia, is it not ? A. District 


of Columbia, yes, sir. 
Q. Where are you employed, Mr. Good? A. win Safeway 
at 6300 New Hampshire Avenue. | 
Q. The Safeway Stores? A. Safeway Stores. 
Q. How long have you been employed by Safeway Stores ? 


A. 39 years. | 
20 Q. Now, Safeway Stores is a corporation, a body corporate, 
is it not? A. Yes, sir. | 
Q. Mr. Good, you were employed by Safeway Stores on Aug- 
ust 6, 1957, were younat? A. Yes, sir. | 
Q. Are you still employed there? A. Iam. | 
Q. In what capacity? A. Assistant manager. | 
Q. Now, then, directing your attention to August the 6th, 
1957, did you work on that day? A. I did. 
Q. Did there come a time when you closed your dtore? 
A. I did, yes, sir. 
Q. What time was that? A. 9:00 o'clock. 

Q. What time? A. 9:00 p.m. 
Q. At the time you closed the store were you the only em- 
ployee left inthe store? A. Mrs. Mannix was there. ! 
Q. Did Miss Mannix leave before you did? A. She went out 
a few minutes before I did, yes. 
Q. Now, can you describe the physical condition of that store 
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as of August 6, 1957? A. Well, it is--it had only one window 
in it and two doors. It has been changed since. 
Q. What has it now? A. It has windows on both sides now. 


Two more windows on each side of the first window they had. 
Q. Now, that location of 6300 New Hampshire Avenue is in 
the state of Maryland, is it? A. State of Maryland, right. 
@. Where is the District line with respect to that store ? 
A. It joins Eastern Avenue, which divides the District from Maryland. 


@. Is the District of Columbia right across the street from 
your store? A. Right across the street from it. 

Q. After Mrs. Mannix left a few minutes before you did, did 
you do anything about the store? A. I checked the back doors and 
all, and locked up the locker room for the night delivery, and then I 
turned off all the lights and went outside. 

Q@. Was there a safe in that store? A. There was. 

Q. Where was that located in the store? A. That was located 
at the left of the front door, right inside the door. 

22 Q. Did that safe have a combination? A. It did. 

Q. Did you know the combination of that safe? A. I didn't 
know it at the time. 

Q. You didn't know it at the time? A. No, sir. 

Q. Did you lock the safe that night? A. I did. 

Q. Now then, after you did those things and as you have tes- 
tified, you left sometime after 9:00 o'clock, where did you go? 

A. I proceeded out to the back of the parking lot to get my car. It 
was on the parking lot. 

Q. Where was the parking lot with relation to the store? 

A. That is between the store and Eastern Avenue. 

Q. Is it adjacent to the store? A. Yes, adjacent to the 
store. 

Q. What did you do? Did you go to that parking lot? 

A. Yes, I went to the lot to get my car. 
Q. You went out to your car? A. Yes. 
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Q. Now, what type of car did you have at that time ? A. Thad 
a 1955 Mercury, 4-door sedan, two-tone. | 
23 @. What color? A. White anda black top. | 
Q. What was the license tag of your car? A. NK 732 
Q. Were they District of Columbia license tags ? A. District 
of Columbia, 1957. 
Q. Did you see anyone right before you got into vies car or 
after you got into your car? A. Yes, Mrs. Mannix. Mrs. Mannix 
was outside in her car. | 
@. Just answer this question yes or no: Did you have a conver- 
sation with Mrs. Mannix? A. Yes. 
Q@. After the conversation with Mrs. Mannix did you go some- 
where? A. I proceeded to go home then. 
Q. Wheré did you live at that time? A. I lived 5311 Third. 
Third Street. | 
Q. The same address which is in the District of Columbia ? 
A. Same one. | 
Q. At approximately what time did you arrive horhe ? 
A. Around 9:40, Iimagine. Between 9:30 and 9:40. | 
Q. When you arrived home what did you do? A. I got out of 
the car and started to lock the car up with the bag of groceries I had in 
24 my arms, and as I did-- 
@. Let me interrupt you there. | 
You say you had a bag of groceries in your arm? | 
groceries, that's right. | 
@. What was in the bag of groceries? A. Well, I had a bag of 
sugar, one thing, mayonnaise, and a few other things, I don't remem- 
ber. | 
Q. Did you have anything else in your possession? A. Ihad 
my pay from that night. 
Q. How much was your pay? A. $85, I had, $85). 
Q. Did you have any other money? A. I also hada $50 bill. 
In a sealed secret place in the pocketbook, in the wallet. 
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Q. Did anything happen after you got out of your car as you 
have described, and locking it? A. Well, as I got out of the cara 
person came up Third Street and asked me the direction to 6300 Kansas 


Avenue. 

Q. This person, was it a man or woman? A. A man. 

Q. Was he a white man or colored man? A. Colored. 

Q. What was the lighting condition at that place? A. The 
streets were very poorly lighted along there. It was the middle of 
August, I was there the first of August, and the leaves over the--I 

25 parked the car right underneath a tree there ,and of course I 
couldn't see back against the street at all. 

THE COURT: Will you keep your voice up, please. 

BY MR. FLANNERY: 

Q. Now then, Mr. Good, when this person walked up to you 
and asked you for that information, what did you say or what happened 
next? A. Itold him that 6300 Kansas Avenue would be out ten blocks 
from there, because that was the 5300 block I lived in. 

Q. Then'what happened next? A. Well, my next door neighbor 
came out of the house just about that time, and he went on down the 
street, the person that asked me the directions, and I passed the time 
of day with them and they pulled out. They was parked right directly 
behind me, and as they pulled out and left on Third Street, why this 
person come back up around the car and stuck a gun in me and said, 
"This is a stick-up-" 

Q. Are you able to describe what that man looked like? Were 
you able to get that good a look at him that you could give a description? 
A. I didn't get a very good look at him at all. 

Q. Very well, after he stuck a gun into you what happened? 

A. Well, about the same time he stuck a gun in me, why there 
was another car pulled right up beside me, between the two cars, my 
car and his car, about three feet space between there, and the driver 
opened the door and said, "Get in this car. We mean business." And 
I hesitated and he struck me over the head with either a sawed-off shot 


gun or a piece of pipe. 

@. Who struck you over the head, the driver? A. The driver 
of the car. | 
Q. Asa result of being struck over the head did you suffer an 
injury? A. My glasses fell on the ground and I couldn't gee at all, 
that is, I couldn't identify anybody, couldnit get a good look at them. 

@. Did you suffer any physical injury as the result of the blow ? 
A. Yes, I had a laceration on the back of my head. | 

Q. Did you bleed? A. I did, yes. My shirt was all bloody 
and discolored when I got home that night. 

@. Did you get into this other car? A. Yes, I got in the front 
seat. And they put me in the front seat between the two and they drove 


me around in the alley, three or four blocks, and then they tied me up 
and blindfolded me and made me get on the back seat, and I never saw 
them any--never got a look at them after that. 
Q. Now, with respect to your bag of groceries containing the 
bag of sugar, what, if anything, happened tothat? A. Well, they put 
the bag of groceries in the back of the car I was put in, and it was on 
the floor there, and of course I knew I had sugar in the car, and it was 
a broken bag that I had got at a discount price, so that I knew it would 
be very easy to spill in the car, andI run my feet around that sugar 
and spread it out in the car, some of it. | 
Q. Did anything happen to you while you were in the back of 
this car? A. Well, yes, they questioned me about the eqmbination 
of the safe and how to get in the front or the back, and sojon. 
Q. What did you say? A. I told them I didn't know the com- 
bination. | 
Q. Did anything happen with respect to the money you had on 
your person? A. They taken my wallet, yes. | 


Q. Did the wallet contain the money? A. It contained the 
money. | 
Q. Did they take anything else from you? A. They took the 
key to the store and they went through the cards I had in lboking for 
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the combination, I think, and the dirver told the other fellow to wipe 
his fingerprints off of them so there couldn't be no marks or anything 
28 on the cards. 

Q@. Now, then, what happened after that? A. Well, I was hauled 
around for evidently an hour or so before I got back home, and I was 
questioned about the combination, how to get in the store, and if I didn't 
go in the store, go in and open the store, the safe, up, they would work 
me over until I would open the safe. 

Q. Were you in the back of the car tied up as you have des- 
cribed at this time? A. Iwas, yes. 

Q. After you went to this alley, four or five blocks from your 
home, what happened after that? Did you go somewhere else? A. Well, 
they come back and picked my car up. 

Q. Very well. Now, describe what happened at that point. A. At 
that point, why, the driver was driving, I don't know where he was going 
because I was blindfolded, and my car started up and it was behind, I 
imagine. 

@. How do you know you drove back to where your car was? 
Was there any conversation? A. My car wasn't there. I found it an- 
other place when I finally got it. 

Q. Now, where were the keys to your car? A. They were still 
in the door of the car. 


29 Q. And was there any conversation about keys to your car? 


A. Yes. They asked me where the keys to my car was. I said, "They 
are still in the door. I didn't get a chance to lock it." 

Q. Now, at this point where were you? A. I was in the back of 
their car at that time. 

Q. After the conversation about the keys of your car, did both 
the people remain in the car in which you were a captive? A. No, one 
of them got out, and drove my car. 

Q. One of them got out, and what happened? Did the remaining 
person drive you somewhere? A. He kept on driving, yes. 

Q. With respect to your car, did you hear the motor start or 
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anything? A. Yes, I heard the motor start. 

Q. When you were driven by one person, being a captive in 
this car, did there come a time when you were taken somewhere else 
and that car stopped? A. Yes. They parked my car near Eastern 
Avenue and North Capitol. It was on North Capitol about a block off of 
Eastern Avenue, when I found it that night. And the other|fellow got in 
my car, or got in the car with me on the back seat. 

30 Q. Did there come a time when the second man rejoined the 
first man and you in the other car? A. Yes, he got in the back seat 
with me. | 

Q. And was it after that that you were driven around? A. Yes. 

Q. How long were you driven around and questioned? A. Well, 
I didn't get home, I don't think, until it was about twenty tninutes ora 
quarter of twelve when I got back, and I was tied up all that time. 

Q. As you were being driven around and after this second man 
got back into the car in which you were a captive, and got out of your 
car, did you go somewhere while you were driving around ? A. No, I 
went straight home from where I got in my car. ! 

Q. I mean while you were being driven around, do you recall 
going anywhere? A. I remember going in the gas station. It was out 
of gas in their car and they stopped in a gas station and sis a dollar's 
worth of gas. 

Q. Before going to the gas station was there any conversation 
between the two individuals inthe car? A. One of them told the other 
one to put that cap over his face so that if anybody sees him laying back 
there they will think he is a drunk. 

Q. At that point were you in the back seat of the car? A. I 
was in the back seat. 

Q. Andtied? A. Tied. 

Q. Were you blindfolded? A. Blindfolded and tied. 

Q. Didthere come atime, Mr. Good, when you were released 
by these two robbers? A. Yes. It was after so longa ride. I was 
riding around for a couple hours at least. 


33 
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@. And was there some conversation right before you were re- 
leased? A. Yes, they told me about where I could find my car and 
they told me to walk on down Eastern Avenue until they got out of sight, 
and I would find my car back about a block off of Eastern Avenue. 

Q. So after you got out of their car, did you walk, according to 
their directions? A. Yes, I did. 

Q. And did you find your car? A. I found my car, yes, sir. 

Q. Then what did you do when you found your car? A. I 
started to go in a home there to call the police and I-- 

Q@. When you got in your car did you drive somewhere? A. I 
got in my car and drove right straight home. It was only about a five 
minutes drive. 

@. Now, when you got home what did you do? A. Well, I told 
my wife to call the police. 

Q. Were the police called? A. Yes, they were. 

Q. Did the police respond to your house shortly thereafter? 

A. They did. 

Q. Then, with respect to your automobile which you had driven 
home as you have just testified, did the police do anything? A. They 
told me to leave the keys in the car, and they would be there and watch 
it until they picked it up. 

Q. Did something happen to the car? A. Yes, they towed it 
down to police headquarters. 

Q. And was that during the early morning hours of August 7? 


A. Yes, it was about 1:00 o'clock the next morning, or around 1:00. 


Q. With respect to your automobile, your 1955 Mercury which 
you were driving on that day, what was the value of that car? 

A. $1,500. 

Q. Now, Mr. Good, are you at this time able to identify either 
one of the two robbers that robbed you as you have described? A. No, 
I wasn't. 

Q. Now, Mr. Good, I call your attention to August the 9th, 
1957, several days after the incident about which you have just 
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testified. Now, on August the 9th, 1957, did you go to police headquar- 
ters? A. I did, yes, sir. 

Q. And when you went to police headquarters, did you see an 


automobile? A. I did. | 
Q. Do you recall what kind of an automobile that was? A. It 
was a '51 Oldsmobile, two-door, black. 
Q. Did you look at that automobile on August 9? ‘A. I did, yes, 
Q. And did you recognize that automobile? A. I recognized the 
front seat upholstery, was a hole in the front between the two seats, and 
my elbow went down in when I first sat in the car, and I remember it 
being worn there. 
Q. Did you examine that car further? A. I did. 
the floor mat-- | 


| We pulled up 
34 Q. You say "we."’ Do you mean you? A. The detective. 
Q. What did the detective do and what did you see? A. Itold 
him to look-- | 
THE COURT: No, just answer the question. 
BY MR. FLANNERY: | 
Q. You can just testify, Mr. Good, as to what you saw. 
A. Well, we saw sugar underneath it. 
Q. Did you see sugar? A. Yes. 
Q. Where did you see sugar? A. Underneath the floor mat, the 
back floor mat on the left side of the car. | 


| Photographs were marked Govern- 
ment's Exhibits Nos. 1 and 2 for 
identification.] 


Q. Now, Mr. Good, I will hand you Government's Exhibit No. 1 
for identification, that picture. I will ask you this: Is that a picture of 
the car which you examined on August 9, 1957, as you halve testified? 
A. That's right. | 

Q. AndI hand you Government's Exhibit 2 for identification. 

Is that another picture of the car which you examined on August 9, 1957? 


A. Yes, that's the same car. 
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Q. Now, with respect to that car which you testify you exa- 
mined and saw the torn upholstery and the sugar in the back is it your 
testimony that is the same car in which you were driven about on 
August 6, as you have testified? A. Yes, that's the same car. 

MR. FLANNERY: Your witness. 

CROSS EXAMINATION 

BY MR. JOHNSON: 

Q. Mr. Good, the only way you could identify this car was by 
the hole in the seat? A. The hole in the seat was the main thing. 

Q. Well, how did you recognize it by the pictures that Mr. 


Flannery gave you? There weren't any pictures of the seats that he 


gave you. A. Well, it is the same car. 

Q. How could you tell? You said you could only identify it by 
that. A. Well, when I got in the car I seen it was either an Oldsmo- 
bile or a Pontiac, I didn't know which it was. 

Q. I know, but you just told-- A. And I knew it was a two-door. 

Q. Didn't you just tell Mr. Flannery that you recognized that 
car in those pictures as the car you were in? A. Well, I seen the car 
inside first, and that's-- 

36 Q. Well now-- A. What I recognized about it was the hole be- 
tween the two seats. 

Q. Yes, sir, but how did you identify these pictures? A. It 
was the same car? 

Q. How could you tell? A. Well, it was a '51 Oldsmobile, and 
that's the only thing it is. 

Q. In other words, these are police pictures and you identified 
them because the police showed them to you? A. I seen the car right 
down in police headquarters exactly like it looks. 

Q. In other words, they showed you a car down there and this 
is the car they showed you? A. I went around and looked at three or 
four different cars and I picked out that car. 

Q. Well, how did you identify it? 

THE COURT: This is repetitious. The witness has said how he 
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identified it, Mr. Johnson. 
MR. JOHNSON: Well, I was-- 
BY MR. JOHNSON: | 
Q. Now, when you looked at three or four cars, what did you 
look at, the inside of the cars? A. I looked at the inside first. 


You looked at the inside of the cars first? A. | Yes. 


And you looked at three or four? A. Yes. | 
Who took you around to do that? A. Detective Sergeant 
Young? A. Yes, sir. 
And he took you to three or four cars? A. Yes, Sir. 
Now, do you remember what kind the other cars were? 
A. I don't remember which--I remember the new Chevrolet, and I 
don't remember what the other makes were. But I remember the 


Chevrolet, two-tone. 


Q. Now, what did you have for groceries with you, sir? 


A. Among the groceries I had a bag of sugar, a quart of mayonnaise, 
but I don't recall the rest of the things. I hada half dozen or so items 
in there. 
Q. Didn't you have them ina large bag? A. I did. 
Q. When you got out of the car did you take your large bag 
with you? A. I had it in my arms when I got out of the car. 
Q. I mean when you got out of your car when you finally got 
home. A. Yes, they gave me the bag back. 
Q. In other words, these robbers gave you the bag. A. They 
gave it back to me, yes, sir. | 
Q. And did you hold it in your arms when you took it in or did 
you hold it just like we hold bags? A. I held it in my arms, and it 
was falling to pieces. 
Q. You mean that one was all falling to pieces? A. Yes, Sir. 
The jar of mayonnaise I carried-- | 
THE COURT: Just a minute. Just answer the questions. 
Go ahead. | 
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BY MR. JOHNSON: 
Q. And you say the robbers handed you your groceries out of 
their car--out of their car, is that right? A. Out of their car, yes, 


sir. 

Q. When you got hold of it, did they say, "Here are your groc- 
eries"? A. I don't know what they said. They just handed them to me. 

@. How did you know how to get your groceries? A. They 
handed me my bag of groceries and took the blindfold off. 

Q. Could you see them hand it to you? A. I couldn't see then, 

I was still blindfolded. 

Q. I was wondering how did you know how to grab ahold of a 
broken bag blindfolded? A. Well, I had it in my arm there. You don't 
grab a bag by the top. 

THE COURT: Just answer the questions. 

BY MR. JOHNSON: 

Q. You say this bag was broken all to pieces and they handed it 
to you blindfolded, and you still carried it? A. It wasn't broken all to 
pieces but it had a hole in it. 

Q. What--well, was the sugar leaking out on the ground? 

A. Sugar coming through and sifting out, and so did the mayonnaise 
come out and I carried that in my hand. 

Q. And the mayonnaise jar was broken too? A. No, that wasn't 
broken. 

Q. Well, how did the mayonnaise get out? A. The groceries 
spilled on the floor in the back of the car, I guess. 

Q. Well, the mayonnaise jar wasn't broken, was it? 

THE COURT: The witness has said it wasn't broken. Don't 
repeat your questions, Mr. Johnson. 

MR. JOHNSON: Yes, sir. 

BY MR. JOHNSON: 

Q. Did someone unscrew the mayonnaise jar? A. No, it was 
not unscrewed. 

Q. How did the mayonnaise get out of the jar? A. The 
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mayonnaise was not out of the jar. 
Q. You say you hada half a dozenitems. A. More or less, 
I don't recall how many it was, but I had-- 
Q. What size bag? You are familiar with the bags? A. I 
had the sugar, it was in a 5-pound bag of sugar put in another brown 
bag, about a 6-pound bag. That was put in an 8-barrel bag, what we 
use to carry groceries. 
Q. In other words, the broken bag of sugar wasn't loose 
broken. You had that in an 8-pound brown bag, didn't you? A. Yes. 
Q. In addition to the 8-pound brown bag you had a large bag 
which had all your groceries in it? A. Yes, sir. 
Q. Now, were all the bags broken? A. Well, the large bag, 
the one that had all the groceries in, had a hole in it. | 
Q. Tell the ladies and gentlemen of the jury how did you happen 
to spill sugar in the back of this car, blindfolded? A. The bag of 
41 groceries was laying on the floor at my feet. My/feet was-- 
Q. Now, which bag-- | 
THE COURT: Just a minute. Let the witness finish his answer 
to your first question, Mr. Johnson. 
MR. JOHNSON: Yes, sir. 
THE COURT: Go ahead. 
THE WITNESS: The bag of groceries was laying bn the floor, 
under my feet. My feet was propped up on them, and I kept working 
my feet around on the bag of groceries. 
BY MR. JOHNSON: 
Q. In working your feet around you managed to tear the outside 
bag that had your groceries init. Did you tear it substantially or did 
you just put a little hole in it? A. I don't know what size hole was in 


it but it was enough to sift the sugar out. It don't take much of a hole. 


Q. Isee. 
Now, you kicked a hole on the inside bag too that had the-- 
A. That was already broken. 
Q. Well, I thought you--maybe I made a mistake! Didn't you 
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testify that the bag that you got of the sugar, and from the Safeway, was 
a 5-pound bag and it was already broken? A. It was already broken. It 

42 was stuffed down in a 6-pound bag. 

@. Was it a 6 or an 8-pound bag? A. Well, 6. 

THE COURT: The witness said 6 before, Mr. Johnson. 

THE WITNESS: I said 6 before. 

BY MR. JOHNSON: 

Q. And what time was it that you went down to the police head- 
quarters to look at this car? A. I don't remember what--it was a 
Friday, I think it was. 

Q. Iknow-- A. This happened on Tuesday and it was a Friday 
night, Friday evening I went down to look at the car. 

Q. Did you work Friday? A. I did. 

Q. Was it after your employment was over? A. Yes, sir. 

Q. So it was after 9:00 o'clock? A. No, I was off at 6:00 o'clock. 

Q. You got off at 6:00 o'clock that time, is that correct ? 

A. That is correct. 

Q. On Fridays? A. Friday night. 

43 Q. And you went down to police headquarters directly? A. I 
don't know whether I went home and et lunch or et dinner or not. I think 
I et dinner and then went down there. 

Q. Would it help you any if I would tell you that the car wasn't 
down there until after 7:00 o'clock? Would that give you any idea? 

A. I wasn't down there before 7:00 because I stopped home and dressed 
before going down there. 

Q. Where did you get the information to go down there? A. De- 
tective Young came by the store and told me. 

Q. He came by the store? A. Yes, Sir. 

Q. Before you left the store? A. Before I left the store. 

Q. And he told you to come to police headquarters? A. That's 
right. 

Q. Now, Mr. Good, will you tell us as nearly as you can what 
time Detective Young got there? A. What time he got there? I didn't 
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understand. 
Q. What time did Detective Young come to the Safeway store ? 
A. It was between 5:00 and 6:00 o'clock. 
Q. And as nearly as you can estimate, can you tell us approxi- 


44 mately what time you got to police headquarters ? A. It was 
around 7:30 or 8:00 o'clock. It was after that, because I stopped home 
and et dinner. | 

THE COURT: Just answer the question. Approximately what 

time did you get down there? A. Between 7:00 and 8: 00 o'clock, I 

imagine. | 

BY MR. JOHNSON: 

Q. When these people took your wallet away from you, you say 
that they gave it back to you, is that right? A. They did. 

Q. At what point in your narrative did they give it back to you? 
A. Well, that was after they decided to let me go. 

Q. They kept it all during the ride? A. Yes. 

Q. With regard to this trip you took, when you were placed in 
this automobile, where were you seated before you were taken into the 
alley? A. In the front, on the front seat with my head down under the 
dash. | 

Q. When you got out of the car who took you out of the car-- 
the driver? A. No, it was the other fellow. | 

Q. And did he make you get out of--he got out first, did he ? 

A. He got out first. | 

Q. And then you turned and got out, is that right ? A. Yes. 

Q. Now, in this alley was that near your house?! A. It 
couldn't have been far, two or three blocks, maybe. I don't know if it 
was that far or not. But I didn't see where I was at. 

Q. When the man took your wallet out did he look in your wallet 
at that time, or the party? A. They did. 


| 
Q. And that was while you were in the alley? A. No, that was 
| 


after. 
Q. Now, when you were in the alley did he take your pocketbook 
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out in the alley? A. No, he didn't. 
Q. What did they do in the alley? When you got out of the car, 


you were facing this party that was going to blindfold you, I imagine ? 


A. I wasn't facing him. He wouldn't let me look at him. 

Q. When he got out of the car he got out on the same side you 
got out on? A. He got out on the same side. 

Q. And the other man was still in the car with you? A. He 
was Still in the car. 

46 Q. And didn't you look at either one? A. I didn't get a chance. 
I didn't have my glasses. I couldn't see. 

@. And when you got out, did you look at the man that was going 
to blindfold you? A. Icouldn't see him. I didn’t have my glasses on. 
Q. Isee. Now, what kind of glasses do you wear, sir? 

A. Bifocals. 

Q. You can't see anything without your glasses? A. I could see 
but I couldn't tell any marks or anything like that, that I could identify 
anybody with. 

Q. Could you tell the approximate complexion of the man? 

A. Yes, he was dark. 

Q. But couldn't you tell the approximate complexion of the man 
you saw out there? A. They were both dark. 

Q. Iknow-- 

THE COURT: Just ask your next question. 

MR. JOHNSON: Well, he hasn't answered that one, if Your 
Honor please. 

THE COURT: The witness has said dark. Ask your next ques- 
tion. 

47 BY MR. JOHNSON: 

Q. Now, didn't you say--you haven't testified today. 

Can you tell us now--I withdraw that. 

Can you tell us now what complexion the man was that ap- 
proached you on front of your house? A. Well, it was dark on Third 
Street. I couldn't tell. I know it was colored, that's all I could say. 
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Q. Is that all youcan say? A. Yes, sir. 


@. Is that what you testified to before? A. As far as I know. 


I don't remember anything. 
Q. Let me read your testimony. 
MR. JOHNSON: If Your Honor will indulge me a 


find this testimony. 


minute I will 


THE COURT: We are going to take a short recess now, ladies 


and gentlemen of the jury. 
You should not discuss the facts in the case with : 
| 
this or any subsequent recess. | 


[Short recess. ] 

BY MR. JOHNSON: | 
| 

Q. Now, Mr. Good, on this date of the night when you went down 


anyone during 


to police headquarters, there came a time when you went upstairs from 


the basement, did there not? A. Yes. 


| 
Q. During that period of time you attended a line-up didn't you ? 


A. I did. 


| 
Q. And in that line-up this defendant was in that'line-up, was he 


not? A. Yes, sir. | 
Q. And you said you could not identify him, didn! 
A. That's right. | 


t you? 


Q. And at the same time you said that the man was a light 
brown-skinned man, didn't you? A. There was a shadow and I couldn't 


see-- 


THE COURT: No, just answer the question, did you say that ? 


THE WITNESS: I don't remember saying it. 

BY MR. JOHNSON: 

Q. You don't remember whether you said it ? | 

THE COURT: The witness has said he doesn't re 
Johnson. Don't argue. 

BY MR. JOHNSON: 


Q. Now, after that line-up, when whatever transpired, whether 


you can remember it or not, did there come a time the same night 


20 
within 15 or 20 minutes after you had made your remark that you 
couldn't identify him, didn't the police take you out back somewhere ? 
49 A. Iwent back to the fingerprint room. 

Q. No, sir, didn’t the police take youout of the presence of the 
line-up at that time? A. Yes, I was setting in the back of the room. 

Q. Didn't you come back to the line-up subsequently to that? 
A. Idon't remember but once. 

Q. You don't remember but once? A. That's all I remember. 

Q. Don't'you remember you came back to the line-up where 
Bynum was there, and the second time you came back you identified 
Bynum? A. No, sir. I never have identified him. 

Q. You never have? A. Never have. 


Q. Didn't you identify someone else too? A. No. I have never 
identified anybody. 

Q. Didn't you pick out Bynum and his brother? A. No, sir. 

MR, FLANNERY: Your Honor, I object to this. First of all, 


it is beyond the scope of my direct examination. Secondly, there is no 
basis in the evidence for that question. 
THE COURT: The witness has answered in the negative. 
BY MR. JOHNSON: 
Q. Now, Mr. Good, on the last trial and in response to Mr. 
Flannery’s question, didn't you say this-- 
MR. FLANNERY: Your Honor, may it be requested that counsel 
announce the page ? 
MR. JOHNSON: Page 8. Page 8 of the transcript. 
Question by Mr. Flannery: 
"A man came and asked you directions? 
"Answer. That's right. 
"Question. Now, can you describe that man? 
"Answer. Well, he was kind of short. 
"Question. Short ? 
"Answer. It was dark and I couldn't see the color. 
thought it was a kind of light skinned colored person." 
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Did you say that? A. I may have said that. 
BY MR. JOHNSON: 

Q. Well, was that true? A. Well, as farasI could see. It 
was dark. I couldn't see. And had no glasses. 

MR. FLANNERY: I object to that. Counsel has only read one 
part of a sentence of that answer which I don't think is fair to the witness. 
51 MR. JOHNSON: I will read the whole sentence. | 
"And it was dark and I couldn't see the color." 
THE COURT: Just a minute. I can't hear you. | 
MR. JOHNSON: Beg pardon. 

"It was dark and I couldn't see the color. | I thought it 
was kind of a light skinned colored person but I just couldn't see 


because it was a dark street there and the light across the street 
didn't shine over." 
THE WITNESS: That's right. 
BY MR. JOHNSON: 
Q. Is that your testimony? A. That's right. 
Q. Now, that is your testimony after your first seeing Bynum 
in the line-up when you can't remember-- 
THE COURT: Will counsel come to the bench. 
| At the bench: ] 


THE COURT: I am at a loss to understand this cross-examination, 
| 


Mr. Johnson. What point are you trying to make? This man has said he 
was robbed and he can't identify your defendant or chee else. 
Now, what do you seek to discredit ? | 
MR. JOHNSON: If Your Honor please, Iam going to try to show 
that there was another person in Bynum's car who was a light brown 
52 skinned person, that he had loaned the car toa man named 
Arthur Jones; that Arthur Jones was in this car from sometime near a 


quarter to ten that night until about a quarter to one when he was in 


police custody. 
THE COURT: How does that go to this witness' testimony ? 
Now, we have spent an hour on cross-examination here, and the 
| 
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man's testimony is that he was robbed and that he can't identify this 


defendant or anybody else. 

What is the purpose of this cross-exa mination? 

MR. JOHNSON: To show that it was a light-skinned colored per- 
son, that he had testified on two occasions that it was a light-skinned 
colored person. 

THE COURT: You may ask him any impeachment questions that 
go to a light-skinned person, but I think that your examination is getting 
--your cross-examination is getting tedious because the man has said 
nothing that relates to your client, but go ahead. 

MR. JOHNSON: Thank you. 

[ In open court: ] 

BY MR. JOHNSON: 

Q. Now, did you testify as follows, Mr. Good, at the prior 
trial, and reading from page 21 of the record, question by me: 

"Question. Mr. Good, during the course of recital, you 
53 made a statement that this man came up to you on, I believe, 
Third Street, Northwest. 
"Answer. That's right. 
"Question. He was a light-skinned man, was that cor- 
rect, sir? 
"Answer. I thought he was but-- 
"Question. Was that your impression? 
"Answer. That's my impression." 

Did you testify in that way? A. I could have, yes, sir. 

Q. Well, is that your impression? A. I didn't have any 
glasses, I couldn't see. 

Q. Now, with regard to the man that you saw, can you give us 
a description of what he hadon? A. Well, he just had a jacket on. 

I don't remember the color, or anything. It was dark. 
Q@. Did he have pants on? A. Why sure, he had trousers. 
Q. He hada jacket on? A. I think he hada jacket on. Iam 


not sure. 


| 
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Q. What kind of a jacket, sir? A. Well, it was an Army jacket 
or something similar to that. I couldn't tell you the coldr, I didn't 
know--don't even remember the color. | 
Q. Wasn't it very warm that night? A. Well, it was warm, 
yes. | 
54 Q. Wasn't it August the 6th? A. He could havejhad a shirt on. 
I mean, I don't know what he had on. | 
Q. He hada shirt on. A. I know he had a shirtion, I don't know 
whether he had a jacket on or not, because I was taken by surprise. 
THE COURT: Just answer the question. If you don't know the 
answer, say you don't know. | 
THE WITNESS: Yes, sir. | 
BY MR. JOHNSON: | 
Q. Did you notice what kind of pants? A. No, I'don't. 
Q. Was itathin person? A. I don't remember, 
Q. Did you notice anything unusual about this car? A. When? 
Q. When you saw it at police headquarters? A. \Inoticed it had 
been cleaned up. | 
Q. Sir? A. It had been washed up, the car had! 
Q. It had been washed? A. Yes. | 
Q. And did you notice anything else peculiar abobtt it, out of 
the ordinary about it? A. No, I don't-- | 
59 Q. Did you look at the license tag number? A. I looked at the 
license tag number but I didn't know the tag number. | 
Q. Well, hadn't you been informed of the tag number? A. No, 
I hadn't. ! 
Q. You hadn't talked to Mrs. Mannix since the night of this 
affair? A. No, I hadn't talked about the tag number at all. I didn't 
even know she had it. | 


| 
Q. How did the police get the information that one of your 


employees had the tag number of a car in front of your door ? 
MR. FLANNERY: I object, if Your Honor please. 
THE COURT: The objection is sustained. 
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man's testimony is that he was robbed and that he can't identify this 


defendant or anybody else. 

What is the purpose of this cross-exa mination? 

MR. JOHNSON: To show that it was a light-skinned colored per- 
son, that he had testified on two occasions that it was a light-skinned 
colored person. 

THE COURT: You may ask him any impeachment questions that 
go to a light-skinned person, but I think that your examination is getting 
--your cross-examination is getting tedious because the man has said 
nothing that relates to your client, but go ahead. 

MR. JOHNSON: Thank you. 

[ In open court: ] 

BY MR. JOHNSON: 

Q. Now, did you testify as follows, Mr. Good, at the prior 
trial, and reading from page 21 of the record, question by me: 

"Question. Mr. Good, during the course of recital, you 
53 made a statement that this man came up to you on, I believe, 
Third Street, Northwest. 
"Answer. That's right. 
"Question. He was a light-skinned man, was that cor- 
rect, sir? 
"Answer. I thought he was but-- 
"Question. Was that your impression? 
"Answer. That's my impression." 

Did you testify in that way? A. I could have, yes, sir. 

Q. Well; is that your impression? A. I didn't have any 
glasses, I couldn't see. 

Q. Now, with regard to the man that you saw, can you give us 
a description of what he hadon? A. Well, he just had a jacket on. 

I don't remember the color, or anything. It was dark. 

Q. Did he have pants on? A. Why sure, he had trousers. 

Q. He hada jacket on? A. I think he hada jacket on. Iam 
not sure. 
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Q. What kind of a jacket, sir? A. Well, it was an Army jacket 
or something similar to that. I couldn't tell you the color, I didn't 
know--don't even remember the color. 
Q. Wasn't it very warm that night? A. Well, it was warm, 
yes. | 
54 Q. Wasn't it August the 6th? A. He could have/had a shirt on. 
I mean, I don't know what he had on. 
Q. He hada shirt on. A. I know he hada shirt|on, I don't know 
whether he had a jacket on or not, because I was taken by surprise. 
THE COURT: Just answer the question. If you don't now the 
answer, say you don't know. 
THE WITNESS: Yes, sir. 
BY MR. JOHNSON: | 
Q. Did you notice what kind of pants? A. No, Idon't. 
Q. Was it athin person? A. I don't remember, 
Q. Did you notice anything unusual about this car? A. When? 
@. When you saw it at police headquarters? A. ‘Inoticed it had 


been cleaned up. | 


Q. Sir? A. It had been washed up, the car had! 
Q. It had been washed? A. Yes. 
Q. And did you notice anything else peculiar about it, out of 
the ordinary about it? A. No, I don't-- | 
55 Q. Did you look at the license tag number? A. 'I looked at the 
license tag number but I didn't know the tag number. | 
Q. Well, hadn't you been informed of the tag number? A. No, 
I hadn't. 
Q. You hadn't talked to Mrs. Mannix since the night of this 
affair? A. No, I hadn't talked about the tag number at all. I didn't 
even know she had it. | 


Q. How did the police get the information that one of your 


employees had the tag number of a car in front of your door? 
MR. FLANNERY: I object, if Your Honor please. 


THE COURT: The objection is sustained. 


BY MR. JOHNSON: 
Q. Or do you know? 
MR. FLANNERY: Objection. 
THE COURT: The Court has sustained the objection. 
BY MR. JOHNSON: 
Q. Don't answer this next question until Mr. Flannery has had 
an opportunity to object. 
Did Mrs. ‘Mannix give you the information that she had the tag 
number of an automobile out in front of your store that night? 
56 A. No, she didn't say a thing about a tag. 
Q. To you, is that correct? A. Yes, Sir. 
Q. You worked with her there every day? A. I did, yes. 
Q. And did you work with her from--this happened on a 
Tuesday. A. That's right. 
Q. Was she at work on Wednesday? A. She was. 
You were at work? A. I was. 
You were at work on Thursday? A. Yes. 
And you were at work on Friday? A. That's right. 
. And she was there too? A. I think it was. She comes in 
about-- 
* * 
57 JENNY MANNIX 
was called as a witness by the government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Please state your name. A. Jenny Mannix. 
Q. You spell your last name M-a-n-n-i-x? A. That's right. 
Q. Mrs. Mannix, where do you work? A. At the time of this 
incident I was employed as a part-time checker at the Safeway Store 
at 6300 New Hampshire Avenue. 


Q. Now, so that the record will be clear, are you referring 
to August the 6th, 1957? A. Yes, Iam. 
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Q. Now, calling your attention to August the 6th | 1957, were 
you working at the Safeway Store at 6300 New Hampshire Avenue ? 
A. Yes, I was. 
Q. Did there come a time on that day, the evening of that 
day, when you left your place of employment, 6300 New Hampshire 
Avenue? A. Yes. 
Q. Now, prior to leaving, did you see another employee of 
the Safeway in that store? A. Yes. 
Q. Who was that? A. That was Mr. Good. He and I were 
the last two in the store that evening. | 
Q. What time did you leave the store? A. To the best of my 
knowledge I think when I walked out the door it was about| 9:30, 9:32; 
you know, within a few minutes. More likely after 9:30 than 
before. | 
Q. Now, when you left the store was Mr. Good still in the 


store? A. Yes. ! 
Q. When you left the store at that time where did you go? 
A. I opened--Mr. Good opened the door of the store because it was 
locked, and I walked through to go to my car. | 
Q. Where was your car in relation to the store? A. My car 
that evening was parked right in front of the door of the store, on 
New Hampshire Avenue, so that I was just a matter of feet from the 
door to the curb right where my car was. 


| 
Q. Now, then, what did you do or see after you left the store 
after Mr. Good unlocked the door? A. Well, as Mr. Good unlocked 
the door and I stepped out, he clicked the key behind me ,|and just as 


I got through the door I saw this man approaching the store and he was 
coming from the left, that is, from further out in Maryland, you know, 
towards the door. And at that point he was about, I would judge, ten 
feet from me. It was a fairly close distance but I guess it was about 
ten feet. | 
Q. What did you notice, if anything, about that man? A. Well, 
I noticed that he was rather tall and he was--I wouldn't say he was too 


60 
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heavy but he certainly was anything but thin. He was solidly 
built, and I would just say he was a good sized man. 

Q. Was he white or colored? A. No, he was colored? 

Q. What, if anything, did you notice that mando? A. Well, 
he was approaching and when I stepped out I was, you know, stunned 
for the moment to see anyone outside at that hour, and it unnerved me 
and I walked to my car directly. 

After I got in my car I turned around to see what the man was 
doing, and at that point he had gone all the way to the glass door and he 
kept looking in through the door, and it appeared that he was watching 
Mr. Good walk across the store as he was doing the last chores. 

And he walked in front of the plate glass--it is an enormous 
plate glass and has two glass doors on each side, and this man 
walked from one end to the other, just walking, Mr. Good, slowly. 

And then he left, turned around and walked in front of my car 
and across the street. 

Q. And did you see where he went when he went across the 
street? A. Yes. I turned around to watch where he was going 
because-- 

THE COURT: No, just answer the question. Don't explain 
why you did anything. Just say what you did. 

THE WITNESS: Yes, sir, Your Honor. 

Yes, I watched him cross the street. 

BY MR. FLANNERY: 

Q. And what, if anything, did you see him do? A. He went 


further down the block and got into a car that was parked on the other 


side of New Hampshire Avenue. 

Q. Now, could you see from that point whether there was 
anyone else in that other car? A. No. At that timel couldn't see. 
The car was too far back. 

Q. Now, what did you do then? A. Well, then I decided I 
would-- 

Q. Not what you decided or what your mental processes were, 


2% | 
but just what you did. A. Well, I proceeded to start home in my car. 
Q. Very well. A. And after I had crossed Eastern Avenue 
and gone about a block anda half, it just seemed to me that I shouldn't 
have left Mr. Good by himself, so I turned around. 
Q. You turned around, did you? A. Yes. At that point I made 
a U-turn and I came back to the store, and when I came back on New 
Hampshire Avenue I had to go beyond the store to make my turn on 
62 account of a cement island, and I made my turn and came back 
to be directly in front of the store, and as I got to the front of the 
store this car that had been on the opposite side of New Hampshire 
Avenue was now Sitting in front of the store, right in front of the 
doors of the store. 
So I pulled my car up behind it. I left, oh, I guess a good car- 
length between us, possibly a car and a half, and I stopped there and 
waited for Mr. Good. 
Q. Now, with respect to the car which was in front of you, did 
you notice anything about the car at that time? A. Yes.! As I was 
sitting there I was looking at the car, and I noticed that it was a dark 
car, of an older model. I didn't know what kind of a car it was, but I 
knew it was an older make. | 
And at that point, sitting there, I--my car lights were flashed 
on the car, you know, because I didn't turn them off, andI observed 
the license tag that was on the car. 
Q. Now, what was that license tag? A. That was a Maryland 
tag, JK 8150. | 
Q. 1957? A. Pardon? 
Q. Of the year 1957? A. That is what I assumed, because 
that was the time, you know, that-- 
63 Q. You saw a Maryland license tag JK 8150? A. 
’ Q. All right. | 
Now, then, with respect to whether or not there was anyone 
in the car, did you notice anything in that regard? A. Yes, I did, 
and at that time there were two people in the car. One was on the 


That's right. 
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driver's side and the other one was sitting on the other side of the car. 
@. Were you able to tell at that point anything about them other 


than that they were just two people? A. Well, to me they appeared of 
a slightly difference in height. 

The driver seemed to be taller and he had his arm out the car 
window, and it looked like the same man who had been at the door. 

He was wearing a white T shirt, thatis all that I can remember 
of his clothing, and his arm that was protruding from the car window, 
you know, had the sleeve of a T shirt, and he looked like the same one, 
but of course, you know, as far as positive identification, that was 
difficult. 

Q. Now, there was another man in the car with him? A. Yes. 

Q. They were men were they, two men? A. Yes. 

64 Q. Now, what, if anything, did you notice from that point? 
A. Well, I just sat behind that car until they kept turning and staring 
at me, and at that point I got a little upset so I pulled away and I went 
up to the corner and I went up the hill on Eastern Avenue to the next 
corner which was the end of the Safeway parking lot. 

You know, there is a big fence up there. 

And I made a U-turn on that side street and came back, and as 
I came back I pulled in on the Safeway parking lot from the side, that 
is from Eastern Avenue, so that my car was facing and it was even 
with the sidewalk where Mr. Good would be coming out. 

And at that point the car was still sitting in front, and Mr. 
Good came out of the store, and as he came out my car lights were 
flashed on him and he walked to the parking lot and then he turned to 
go back where his car was parked, and, you know the parking lot, the 
lights go out and it is very dark, so as Mr. Good was walking I 
coasted my car down slowly and kept my car lights on him all the 
time until he got to his car, and when he got to his car he started the 
motor and came out forward, and when he came out I was facing the 
back of the parking lot and he was facing New Hampshire Avenue, and 
at that point the car was still sitting in front of the store. 
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So I talked to Mr. Good-- 
Q. All right, now, just answer this yes or no: You! 
something to Mr. Good? A. Yes. I talked with Mr. Good. 
Q. Now, I don't want you to relate that conversation, but 
after you said something to Mr. Good, what happened next ? 
A. Well, while I was talking with Mr. Good, this car pulled away from 
the curb and came around slowly and pulled onto the parking lot next 
to me, facing the same way that I was facing, and then as we finished 
talking this car proceeded to the back and made a turn and came back 
with its lights facing me. 
Q@. And then what happened from that point? A. Well, at that 
point Mr. Good pulled off the lot and got on New Hathpahire Avenue to 
leave for home, andIturned my car around and pulled off;on New 
Hampshire Avenue and left to go home also. 
Q. And you went home, is that it? A. That's right s 
Q. Now, then, did there come a time later ee answer 
this yes or no for the moment--when you talked to the polite in con- 
nection with this case? A. Yes. 
Q. Just answer this yes or no: Did you talk to the 
relation to the car that you had seen and the license tag that you had 
noted? A. Yes. | 
MR. FLANNERY: I believe that is all. | 
CROSS EXAMINATION | 
BY MR. JOHNSON: | 
Q. Did you notice the second party never got out of the car, 
did they, other than the driver? A. Yes,that's the only one that I 


police in 


saw out of the car. | 
Q. With regard to this car that you saw, when you came up in 
back of it you indicated to His Honor and to the ladies and 
the jury that you saw a license tag. A. Yes. 
Q. Is that correct? A. Yes. | 
Q. Was it the normal metal tag? A. Yes. I recognized it 
as the regular tag. 


ee of 
| 
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Q. Just a Maryland--ordinary metal tag that you have on 


your car, that is what you saw? A. Yes, that's right. 

Q. Was it in the place where a tag ought tobe? A. As far 
as I recall it was. 

Q. And it wasn't a tag up ina window? A. No. 

x* , * * * 

Q. Well, now, what day did you see the police? A. You 
mean when I gave them the tag number ? 

Q. Yes, ma'am. A. Well, I gave the police the tag number 
on the 7th. 

Q. Onthe 7th? A. Yes. 

Q. That is the next day. A. The next day, yes. 

Q. Well now, do you know what policeman you gave it to? 

A. I gave it to the police officers who were in connection with 
the robbery. 

Q. Did you know them by name? Haven't you seen them 
since? A. I haven't seen all of them. I don't really know all their 
names. 

Q. Well, were there more than one? Where had you given 
this information? A. I don't understand what you mean. 

Q. Where were you when you related this information to the 
police? A. You mean was I in police headquarters or something 
like that ? 

Q. Yes, or inthe store, or at home, or where? A. I wasn't 
at police headquarters. 

Q. No, where were you, Mrs. Mannix? A. Your Honor, 
does that make any difference ? 

THE COURT: Answer the question. 

MR. FLANNERY: May we approach the bench for a moment ? 

THE COURT: You may. 

| At the bench: ] 

MR. FLANNERY: This woman is very much concerned Your 
Honor, that the defendant may find out where she lives. She is afraid. 
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She is afraid of him, afraid of any friends he might have. 
She is really sincere about it. She told me a number of times 
that she is deathly afraid and doesn't want her address revealed. 
I can understand that. | 
THE COURT: Where was she when she gave this information, 
at her residence ? 


MR. FLANNERY: At her residence. | 
THE COURT: She can answer the question, at het residence. 


Don't ask her the address. | 
MR. JOHNSON: I won't ask her. 
| In open court:] 
THE COURT: Why don't you rephrase your question to the 

witness, Mr. Johnson? 

BY MR. JOHNSON: | 

Q. Were you at home when you gave the police this address, 
without giving the address? A. Yes. 

Q. You were at home? A. Yes. 

Q. Is that correct? A. Yes. 

Q. On the day prior to that--now, this man that was walking 
to the door, do you think you could recognize him if I showed you a 

70 picture of him? A. I really wouldn't make any positive iden- 

tification. I could just more or less guess at his size, but as far as 
facial identification, I don't think I could. 

Q. Did you see his profile? A. No, I saw his full face. When 
he approached, I saw his full face. 

MR. JOHNSON: If Your Honor please, may I step to the door 
and get a picture? 

THE COURT: You may. 

[Mr. Johnson stepped out of the courtroom and returned. | 

MR. JOHNSON: Mark this, please. | 


[| Photograph was marked Defend- 
ant's Exhibit No. 1 for identifica- 
tion. } 
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BY MR. JOHNSON: 
Q. Will you look at this, Mrs. Mannix. | Handing photograph 


to witness. ] 


THE COURT: What is your question to the witness ? 

BY MR. JOHNSON: 

@. Does that look like the man you saw? A. I couldn't say. 
I really couldn't. 

THE COURT: And "that" in your question refers to Defend- 
ant's Exhibit No. 1; is that right? 

MR. JOHNSON: For identification, yes, sir. 

THE COURT: Do you have any further questions of this wit- 
ness ? 

MR. JOHNSON: I don't believe I do, if Your Honor please. 

MR. FLANNERY: Nothing further. , 

THE COURT: Step down. 

| Witness left the stand. ] 
Thereupon 
HENRY EVERDING 
was called as a witness by the government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. FLANNERY: 

Q. Please state your name. A. Henry Everding. 

Q. Where are you employed? A. Department of Motor Vehi- 
cles, State of Maryland. 

Q. Did you, Mr. Everding, pursuant to a subpoena, bring 
with you certain ‘records of registration of an automobile bearing 
Maryland license tag year 1957, JK 8150? A. I did. 

Q. Is that record which you brought pursuant to a subpoena, 
a record kept in the regular business of the Department of Motor 
Vehicles of the state of Maryland? A. Yes, it is. 

72 Q. Do you have that record in your hand, sir? A. That's 
right. 
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Q. Now, Mr. Everding, what does that record reflect as to 
the owner of Maryland license tag, year 1957, JK 8150? |A. Accord- 
ing to this registration, this tag was issued to Clayborne Bynum, 
5234 River Road, Beltsville, Prince Georges County, Maryland. 
Q. And for what type of a car? Does your record show that ? 
A. Yes, it does. An Oldsmobile club coupe, 1951 riodel: 
MR. FLANNERY: Your witness. 
MR. JOHNSON: May I see the record, if Your Honor please? 
THE COURT: Certainly. | 
| Document was handed to Mr. Johnson by the witness. ] 
CROSS EXAMINATION 
BY MR. JOHNSON: 
Q. Officer, are you a member of the police department or a 
civilian employee? A. Civilian. 
Q. Do you have any other records about that license at your 
Bureau with you? A. Not with me. 
73 Q. Well, do you have the records, the traffic records, in 
your custody too, affecting that license? A. I don't have them with 
me but they areavailable to me. 
MR. JOHNSON: If Your Honor please, I would like to have 
Your Honor bring him back and have him bring the traffic records for 
JK 8150, especially for a traffic record when the first-- | 
MR, FLANNERY: May I suggest that any proffer of proof-- 


it appears counsel is probably making one--be made at the bench. 
THE COURT: You may. 
MR. JOHNSON: I am not-- 
[ At the bench: ] 
MR. JOHNSON: I would like to have him return with the 
traffic records with reference to that license tag. 
THE COURT: You may ask him to bring back anything you 


want. | 


MR. JOHNSON: Very well, sir. | 
[In open court: ] 
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BY MR. JOHNSON: 
Q. Sir, could you return tomorrow and bring back the traffic 


records with reference to that license tag? A. Now, when you refer 
to traffic records, they wouldn't be under this license. It would be 
under this person's operator's license, the number of his operator's 


74 license. 
Q. Isee. A. Not this number, not the tag number. 
Q. Will you bring the traffic records for Clayborne Bynum, 
since it will be under his name? A. All right. 
MR. JOHNSON: No further questions. 
MR. FLANNERY: May we approach the bench, please? 
THE COURT: You may. 
* * * 
76 WALTER CHESLEY 
was called as a witness by the government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Mr. Chesley, state your name, please. A. My name is 
Walter E. Chesley. 
Q. C-h-e-s-l-e-y? A. That's right, sir. 
Q. Mr. Chesley, where are you employed? A. Iam employed 
by the metropolitan police department. 
Q. What ‘is your job with the metropolitan police department? 
A. Crane operator. 
Q. Are you a civilian employee rather than a police officer? 
A. Yes, sir. 
Q. Were you so employed by the metropolitan Police depart- 
ment as a crane operator on August the 7th, 1957? A. Yes, sir. 
Q. What does a crane operator do, tow cars in to the police 
department? A. That's right. 
77 Q. On August 7, 1957, were you working the early morning 
hours of that day? A. Yes, sir, from 12:00 midnight until 8:00 in 
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the morning. 

Q. Now, on that date did you have occasion to go to the 
vicinity of 5311 Third Street, Northwest, in the District of Columbia? 
A. Yes, sir. | 

Q. Did you go there with your crane? A. That's 

Q. And what time did you arrive at that area? Aj I arrived 


right, sir. 


there shortly after 1:00. 
Q@. A.m., inthe morning? A. Yes, sir. 


@. Now, when you arrived there in that area, what did you 


see? A. I sawa police officer standing by, I think his name was 


Officer Saladay, anda Mercury sedan. 
Q. You sawa Mercury sedan? A. Yes, sir. 


Q. What about the Mercury sedan, can you tell the jury? Do 
reury four- 


you know the type, the model, the year? A. It was a Me 
door, and had DC tags NK 732. 
Q. What did you do with respect to that Mercury automobile 


bearing D.C. tags NK 732? A. Well, I hooked itjup to the 


78 
on the 


crane and carried it to the police headquarters and put it 


fingerprint rack. 
THE COURT: Put it where? 
THE WITNESS: On the fingerprint rack. 
BY MR. FLANNERY: 
Q. And police headquarters, is that the building across the 
street at 300 Indiana Avenue? A. That's right, sir. 
Q. At approximately what time did you leave that 
that Mercury automobile on the fingerprint rack over there at police 
headquarters? A. About 1:25 in the morning. | 
Q. Of August 7? A. August 7. 
Q. 1957? A. Yes, sir. 
* * 
VINCENT L. ANTONELLI 
was called as a witness by the Government, and, having been first 


‘automobile, 


* 


111 


duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 

BY MR. FLANNERY: 

Q. Please state your name. A. Vincent L. Antonelli. 

Q. You are a member of the Metropolitan Police Force, are 
you not? A. Yes. 

Q. Attached to the Robbery Squad, is that not correct, sir? 
A. Yes. 

Q. Now, what is your rank, detective? A. Detective Ser- 
geant. 

Q. Very well. Now, Sergeant Antonelli, were you so em- 
ployed as a member of the Metropolitan Police Force Robbery Squad 
on August 6, 1957? A. Yes, sir. 

Q. Now, calling your attention to that day, namely, August 6, 


112 1957, in connection with your duties as a police officer, did 


you have occasion to respond to 5311 Third Street, Northwest ? 
A. Yes, sir. 

Q. That is in the District of Columbia, is it not? A. Yes,sir. 

Q. What time did you respond to that place? A. It was ap- 
proximately 11:15 or 11:20, p.m. 

Q. Very well. Now, when you arrived there, who did you 
see and what did you do? A. I interviewed a Mr. Edward Good. 

Q. Very well. Will Mr. Good please stand. Is that the 
gentleman you saw and interviewed? A. Yes, Sir. 

Q. Very well. Now, did you notice anything about Mr. Good's 
physical appearance? A. Yes, sir. 

Q. What did you notice? A. He hada laceration on top of 
his head. 

Q. Very well. Now, then, after interviewing Mr. Good, what 
did you do next? A. Made arrangements to have Mr. Good's car 
taken to the basement garage of the Metropolitan Police Department. 

Q. All right, sir. Now, then, Sergeant Antonelli, did you 
subsequently, that is, the next day, receive certain information rela- 

113 tive to Maryland auto license tag, JK 8150? A. Yes, sir. 


Q7 
Q. Now, as a result of the information in regard to the 
license tag, did you make efforts to locate one Clayborne Bynum? 
A. Yes, sir. 
@. When did you make such efforts and what did you do? 
A. It was approximately 4 or 4:30 in the afternoon when I received 


the information on Clayborne Bynum. 
@. What date was that? A. That would be Wednesday, 
| 


August 7. 

Q@. 1957? A. 1957. 

Q@. Very well. What did you do at that time? A. 
I received at that time-- 

Q. Now, I notice you open the file. Do you have to refer to 


| 
‘Information 
| 


certain notes to refresh your recollection? A. I want to correct the 
address that I first went to. | 
Q@. And you just want to refer to your file for that limited pur- 
pose, namely, to check an address? A. Yes, sir. | 
MR. FLANNERY: May the witness do that, Your Honor” 
THE COURT: He may. 
THE WITNESS: The address I am referring to is 5234 River 
Road. It says Beltsville, Maryland, here, but actually it's in Mont- 
114 gomery County, and it's near Bethesda in Beltsville. It should 
have been Bethesda. 
BY MR. FLANNERY: | 
Q. Very well. Now, will you close your file if you no longer 
need to refresh your recollection? A. Yes, sir. 
Q. Now, when you went to the River Road address, what did 
you do? Now, please don't relate any conversation you had with any- 
one, but what did you do? A. At that time, I observed the area for 
the Maryland car. It was about a 1$50 or '51 black Oldsmobile, two 
doors, Maryland registration. I didn't see the car there! 
Q. Do you recall the license tag of the car you were looking 
for? A. Ithink it's KD 8150. | 
Q. Are you sure--do you need your notes to refresh your 
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recollection? A. I would like to refer to them. 
MR. FLANNERY: May the witness do that, Your Honor? 
THE COURT: He may. 
THE WITNESS: JK 8150. 
BY MR. FLANNERY: 
Q. Very well. Now, then, were you successful in locating 


that automobile in that area? A. No, sir. 
115 Q. Were you successful in locating Clayborne Bynum in that 
area? A. No, Sir. 

Q. Very well. Now, then, did you go somewhere else in your 
search for Clayborne Bynum and the automobile? A. Yes, sir. 

Q. Where did you go? A. Went to 410 50th, I think it was 
410 50th Street, Northeast. 

Q. Inthe District of Columbia? A. Yes, sir. 

Q. And what did you do in that area? A. Looked for the car 
and Mr. Bynum. 

Q. Were you successful in finding either the car you have des- 
cribed or the defendant, or Clayborne Bynum? A. No, sir. 

Q. Very well. Now, then, did you go somewhere else in your 
search? A. I checked the telephone directory and under the name of 
Clayborne Bynum, registered at the Dunbar Hotel located at 15th and 
U Streets, Northwest. 

Q. Did you then go the Dunbar Hotel at 15th and U Streets, 
Northwest? A. I did, sir. 

Q. Did you--was this all on August 7? A. Yes, sir. 

116 Q. Now, approximately what time of that day did you go to the 
Dunbar Hotel? A. I guess it was about-- 

THE COURT: No, don't guess. 

THE WITNESS: I would say about 10 p.m. 

BY MR. FLANNERY: 

Q. Very well. Now, when you went to the Dunbar Hotel at 
10 p.m. of August 7, 1957, did you find Clayborne Bynum? A. No, 
sir. He had--there was a registration. 
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@. Yes, all right. You didn't find him? A. No, sir. He was 
not there. 
@. Did you look around that area for the = cebniopie that you 
have described tous? A. Yes, sir. | 
@. Did you find the automobile? A. No, sir. | 
Q. Allright. Now, then, Sergeant Antonelli, did you, pursu- 
ant to those efforts, send a police teletype in regard to this case and 
the information you had through the regular police channels ? 
A. Yes, sir. 
MR. FLANNERY: That's all. | 
CROSS EXAMINATION 
BY MR. JOHNSON: 
Q. Mr. Antonelli, were you in charge of this case? A. There 
117 were several officers assigned to this case. 
Q. Well, you were a detective-sergeant. Who was in charge 
of the case? A. There were several officers assigned to the case. 
There was Detective-Sergeant-- | 
THE COURT: No, answer the question. Who was in charge of 
the case ? | 
THE WITNESS: There was four of us assigned to it, Your 
Honor. No one was specifically pointed out to be in charge of it. 
BY MR. JOHNSON: | 
Q. With regard to--did you make any investigation other than 
the investigation you outlined to these ladies and gentlemen, to His 


Honor, inthis case? A. That's the substance of my investigation, 
what I have testified to. ! 
Q. Sir? A. That is the substance of my investigation, what I 
have testified to. 
Q. Now, did you make any investigation as to whether 
Bynum--that was the 14th Precinct in which he lived in, wasn't it? 
A. Yes, sir. | 


Q. Did you make any inquiries of the 14th Precinct? A. No, 
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118 Q@. Did you make any inquiries to the traffic records of the 
District of Columbia? A. Not at that time, sir. 

Q. Did you find out whether he hada D.C. operator's permit? 
A. Not at that time, sir. 

Q. Did you look in the City Directory? A. No, sir. 

Q. Did you contact the informant roles of the District of 
Columbia? A. No, sir. 

Q. Were you having difficulty locating Bynum? A. I had 
checked what information I had and couldn't find him. 

Q@. And was there any reason that you didn't check in the pre- 
cinct? A. No, sir. 

Q. Was there any reason that you didn't check the City Direc- 
tory? A. No, sir. 

Q. Now, as a matter of fact, did you ever determine, as a 
matter of fact, that on the date of August 6, the date of this robbery, 
that Mr. Bynum was in the 14th Precinct? A. Not to my knowledge, 
sir. 

Q. Do you know whether or not he didn't pay a traffic ticket in 

119 that Precinct on that morning? A. Not to my knowledge. 

Q. Well, did any other person make any investigation beside 
you? A. Yes, sir. 

Q. Were all of these men in your company? A. No, sir. 

Q. They made it independently? A. On my days off, they 
would, sir. 

Q. Well,’ now, what were your days off between Monday of that 
week and, let's say, Thursday of that week? A. Thursday and Friday 
were my days off. 

Q. Isee; Then, Tuesday and Wednesday you were on duty? 
A. Yes, sir. 


Q. Were! you the only one making investigation then on Tuesday 
and Wednesday? A. The report came in almost midnight-- 

THE COURT: Just answer the question. 

THE WITNESS: I made some of the investigation. 
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BY MR. JOHNSON: | 
Q. Well, did any other person, to your knowledge, make any 


investigation on Wednesday besides you? A. That was Detective- 
Sergeant Herbert Young, and it's now Lt. Murray Kutner,; He was a 
Detective-Sergeant at that time. | 
120 Q. Now, was there any coordination of your efforts in making 
this investigation at all? | 
THE COURT: Will you come to the bench? 
(At the Bench) 
THE COURT: What is the point of cross examination, Mr. 
Johnson ? | 
MR. JOHNSON: Sgt. Antonelli is the gentleman I+-of course, 
I am somewhat surprised at this thing. Sgt. Antonelli is the man who 
conducted most of the questioning of Good, of Bynum, and his three 
brothers and the other people in this case. He has outlined an investi- 
gation in this case, that Bynum is a resident of the District, ne had a 
traffic record regular operator's permit in the District of Columbia. 
He had been in No. 14 Precinct that same day, onithat case. 
There was a teletype lookout at the time that he said, for|the same 
car, that the same car had been apprehended by the police that night 
at quarter to one, and was at No. 11 Precinct. 
And I was trying to find out what coordination that they do-- 
what type of investigation they did make. | 
THE COURT: This witness has said that this is substantially 
all the investigation that he made. Will you confine your questions 
either to his testimony or to the testimony that would tend to impeach 
what he said he did? | 
MR. JOHNSON: Very well. 
121 (In open Court:) 
BY MR. JOHNSON: ! 
Q. Now, in this case did there ever come a time when you ever 
saw Bynum? A. Yes, sir. | 
MR. FLANNERY: I object to that as being beyond)|the scope of 
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my direct examination. 

THE COURT: I think this question would be proper in the light 
of the witness' statement that this was substantially all the investiga- 
tion he conducted, Mr. Flannery. 

BY MR. JOHNSON: 

Q. Well, did you make any further investigation than what you 
have already said? A. Yes, Sir. 

Q. Well, what investigation did you--investigation take place 
--pardon me. Withdraw that. 

I believe you testified that this was substantially all the inves- 
tigation that you made. Well, did you make more investigation than 
you have already told us, through Tuesday or Wednesday? A. No, 
sir. Not after--after Wednesday, but up untilthat point I had stopped 
for my day off Thursday. 

Q. I indicated to you that in this type of investigation, sir, 
and the last question I don't believe you answered, what--was there 


any coordination of police efforts in this case? A. I said Sgt. Murray 


122 Kutner and Sgt. Herbert Young were assigned to this case with 

me. They started and kept it on my days off. 

Q. Isee. Well, now, on the night that you went to see Mr. 
Good, which was the night of the early morning hours of the 7th, did 
you find out whether this car JK 8150 was ever in the police custody or 
not? A. I didn't have that information at that time, sir. 

Q. Did there ever come a time when you got it? A. About 
2 p.m. on Wednesday, August 7, 1957. 

Q. You had it at that time. A. About 2 p.m. 

Q. And you had information that that car was in police-- 
A. I hada tag number at that time. 

Q. Well, what information did you have at 2 o'clock on Wednes- 
day, Officer? A. I had the tag number with the letters Maryland, 
JK 8150. 

@. Didn't you have that number before that time? A. No, sir. 

Q. Well, now, didn't you just tell the ladies and gentlemen of 
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the jury that you were out hunting for JK 8150? A. Wednesday even- 
ing and Wednesday night, yes, sir. | 

Q@. Isee. And now, at 2 p.m. you said you had that number. 

123 Where did you get that number from? A. From a reliable 
source. | 
Q. Well, what source, sir? A. A police officer, 
Q. What police officer? A. Detective Miller. | 
Q. Detective Miller from where? A. He is now assigned to 


Q@. What is his name? A. Miller 


the Juvenile Squad. | 
| 

| 

Q@. What is his full name, sir? A. I don't recall 


his first 
name. | 
Q. Now, you had information from him that he gave you a tag 
number ? | 
THE COURT: The witness has so testified, Mr. Johnson. 
BY MR. JOHNSON: | 
Q. And that is all this witness gave you, amormavon he gave 


ou? No, sir. 
y 


A 

| 
Q. Did he give you any information about Bynum? A. No, sir. 
Q 


Did he give you any information about a tag being lost? 
A. No, sir. 
124 Q. Well, now, did you get any information that at quarter to 
one, which was about 35 minutes from the time you found|out the rob- 
bery, that this car was in No. 11 Precinct? A. No, sir, I-- 
Q. Sir? A. I don't understand that question. 
Q. Well, maybe I'll refresh your recollection, sir. Did there 
ever come a time that you got the information that this car, bearing 
Maryland tags JK 8150 was picked up by an officer in No. 11 Precinct, 
at or about a quarter to one, and in that car there were two people 
other than this defendant? Did you ever get that information? A. Yes, 


sir. I have some information along that line. | 
| 

Q. Well, when did you get it, sir? A. I received that infor- 

mation, I think it was Friday. 
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Q. Now, where did you get thatinformation from? A. From 
Mr. Bynum. 

Q. Was ittrue? A. Yes, sir. 

Q. Now, did you see any of the police reports about this--did 
you search the traffic records to find out who was in that car at that 
time? A. May I check the record and I will give you the exact time 
that the collateral was posted, who posted it, and where it was posted. 

THE COURT: No. You just answer the question. Read the 

125 question to the witness, Madam Reporter. 

(Whereupon, the pending question was read by the reporter.) 

THE WITNESS: I made a telephone call to the 11th Precinct. 

BY MR. JOHNSON: 

Q. Is that all the investigation you made of that? A. AndI 
found out the inform ation we wanted. 

Q. Is that all the investigation you made of that, sir? A. No, 
sir. I have the time, the name of the person, the ticket book number, 
the officer who arrested the man, the charge. 

Q. Did you find--is that all the investigation you made of that 
incident, sir? A: I contacted the officer in regards to that. 

Q. Did you do anything else about that, sir? A. No, sir. 

Q. Well, now, did you ever find out--did you ever contact the 
man who was inthe car? A. I saw him almost a year later, sir. 

Q. I see. Do you know where he was in the meantime ? 

A. From what he has told me, I have an idea where he could have been, 
the different places. 

Q. Do you know whether or not he was a fugitive from the Dis- 
trict of Columbia at that time? A. He was, sir. 


126 Q. Do you know whether anybody was with him in the car at 
that time? A. I don't know who could have been with him in the car at 
that time. 
Q. Well, did you investigate to find out whether there was some- 


one else in the car with him at that time? A. It's possible he may have 
been with a girl. 


Pens sees fee 
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THE COURT: No. Answer the question. Did you investigate? 


Read the question to the witness, Madam Reporter. | 
(Whereupon, the pending question was read back by the re- 

porter.) 
THE WITNESS: He made a statement to me. | 
BY MR. JOHNSON: ! 
Q. Did you do anything further than receive the statement ? 

A. No, sir. I eventually talked to the party that he claimed was 


with him. | 
Q. Now, did you--with regard to--do you know how far--did 
you determine what time it was that they were actually pit in custody , 
the people inthat car? A. Yes, sir. 
Q. What time was it? A. May I check it for you? 
Q. Yes, sir. A. The notation on the Precinct book at No. 
127 11 Precinct at 2:55 a.m., on August 8, 1957. 
Q. Now, you said you didn't discover that until sometime 
later, is that correct? A. Yes, sir, that is correct. 
Q. And now, you know how far this place was from the place 
of the robbery? A. The 11th Precinct is--I would say, roughly, 
it's a good seven miles from the place of the robbery. 
Q. And did you find out where this car had been prior to this 
time? A. No, sir. | 
Q. Did you investigate any way--other way to to find out if 
this car had been used in the robbery at that time? A. That party 
investigation was handled by Sergeant Young. 
Q. Now, Mr. Antonelli, during the course of time , did you 
ever hear of the man approaching Mr. Good as being a light brown- 
skinned man? A. During the course of the investigation)? 
@. Did you ever, at any time, hear that the man who ap- 
proached Mr. Good in front of his house was a light brown-skinned 


man? A. Would that cover the prior trial? 


Q@. Yes. A. I understand it was mentioned in the prior trial, 
| 
128 sir. 
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Q. Well, do you understand that Mr. Good told it, didn't you? 
A. Yes, sir. 

Q@. Well, now, didn't Mr. Good tell you that before that ? 
A. No, sir. 

Q@. Didn't he tell you that at the line-up? A. No, sir. 

Q. He didn't mention it at the line-up? 

THE COURT: The witness said he didn't. Don't repeat the 
questions, Mr. Johnson. 

RY MR. JOHNSON: 

@. And that was news to you that he was a light brown- 
skinned-- 

THE COURT: That is not a proper question, whether it was 
news or not, Mr. Johnson. 

BY MR. JOHNSON: 

Q. Now, tell me this, sir. Prior to that time had you had 
any description of his color from Mr. Good? A. Yes, sir. 

Q. What? 

THE COURT: Just one minute. 

THE DEPUTY CLERK: The remaining jurors on this panel 
are excused to report to this courtroom at 9:45 tomorrow morning. 

129 BY MR. JOHNSON: 

Q. Well,! had Mr. Good given you a different description from 
that of the man? A. Than light skinned? 

Q. Yes. A. Yes, sir. 

Q. He had? A. Yes, sir. 

Q. What kind of description did he give you? A. MayI refer 
to the notes, sir? 

Q. Well, from your best--best of your recollection, sir. 

THE COURT: You may refer to your notes. 

THE WITNESS: The description of the man that approached 
Mr. Good on the'street, colored man between 30 and 35 years old, 


five foot six, 150 pounds, medium brown skin, no description of 


clothing, and he was carrying a revolver. 
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BY MR. JOHNSON: 
Q. Well, that wasn't any different from a light brown-skinned 
man was it ? | 
THE COURT: I believe this is an argumentative question, 
Mr. Johnson. | 
BY MR. JOHNSON: | 
Q. Well, could you tell me what particular part of that des- 
130 cription do you think-- 
THE COURT: The Court is not interested in what the witness 
thinks. 


BY MR. JOHNSON: 
Q. With regard to--did there come a time when you met 
Bynum--did you ever find out how old Bynum was? A. Yes, sir. 
Q. How old? A. He is about 22 now, sir, 21 at the time. 
Q. In August, the 6th, when you were investigating this rob- 
bery, and you had the description of a man between 30 and 35 years 
of age, did there come a time when you found out, during the course 
of that investigation, how old this defendant was? A. Yes, sir. 
Q. How old was he? A. Twenty-one, sir. 
Q. At that time? A. To my knowledge. | 
Q. Didn't you know he was 19 years old? | 
THE COURT: Now, you are arguing with the witness, Mr. 
Johnson. | 
* * 

131 JOHN B. LOGAN 
was called as a witness by the Government, and, having béen first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. FLANNERY: | 
Q. Please state your name. A. John B. Logan. 
Q. You are a member of the Metropolitan Police Force at- 
tached to the 14th Precinct, are you not? A. Yes, sir. 
Q. Now, I will call your attention to August 9, 1957, were you 
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on duty that day? A. Yes, sir. 
Q. What shift were you working? A. 8 a.m. to 4 p.m. 
Q. Very well. Now, were you working in the Precinct or on 


the street? A. I was assigned to the Scout Car. 
Q. Very well. Now, on reporting to work on that day, did you 


go to roll call? A. Yes, sir. 
Q. And at roll call did you receive certain information ? 
A. Yes, sir. 
132 Q. Well, was that information relative to a certain automo- 
bile? A. Yes, sir. 

Q. Very well. Now, then, later on during the day, during 
your tour of duty on August 9, 1957, did you see the automobile which 
has been referred to in the information which you had received earlier 
in the day at roll call? A. Yes, sir. 

Q. Where did you see that automobile? A. At 50th aad Grant 
Streets, Northeast. 

Q. Inthe District of Columbia? A. Yes, sir. 

Q. At approximately what time? A. Approximately 3 p.m. 

Q. Very well. Now, when you--strike that. 

Will you describe the automobile which you saw? A. It was 
a 1950 Oldsmobile, two-door sedan, black in color, with Maryland 
registration JK 8150. 

Q. Very well. Now, when you saw that automobile on August 
9, 1957, around 3 p.m., what did you do? A. I pursued the automo- 
bile. 

Q. Was someone driving it? A. Yes, sir. 

Q. Very well. Now, then, where did you pursue the automo- 
bile and did you finally catch up with it? A. I pursued the automobile 

133 west on Grant and stopped it at 48th. 

Q. Very well. Now, then, did you see the driver of the car 
at that time? A. Yes, Sir. 

Q@. And who was the driver of the car? A. The driver was 
Kenneth Bynum. 
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Q. Now, you know who Clayborne Bynum is at this time , don't 
you? A. Yes, sir. 
Q. And do you see him today in the courtroom?! A. Yes, sir. 
Q. Where is he? A. Sitting at the table. 
Q. Very well. Now, the person you apprehended was not 
Clayborne Bynum, was he? But Kenneth Bynum? A. No, sir, it 
was not Clayborne. | 
Q. Allright. Now, then, did you do something with respect 
to that car and the driver of the car, Kenneth Bynum? A. I took the 
driver and the automobile to No. 14 Precinct. | 
Q@. Very well. Now, was Officer Noone at 14th Precinct ? 
Did you see him there? A. Yes, he came in shortly after I arrived. 
Q. Very well. Now, did you leave the defendant! at the 14th 
134 Precinct ? 
THE COURT: Leave the defendant ? | 
MR. FLANNERY: Thank you. 
BY MR. FLANNERY: 
Q. I mean the person you had in custody, Kenneth Bynum. 
A. Yes, sir. 


Q. Very well. 

MR. FLANNERY: Your witness. 
CROSS EXAMINATION 

BY MR. JOHNSON: | 


| 
Q. Officer, where were you--were you parked before you 
first saw this car? A. No, sir. Qualify--I had been. I was making 
a phone call from the patrol box. 


Q. Yes. Now, you were parked at or near 50th and Grant, 
weren't you? A. Yes, sir. | 

Q. And with regard to that, this car came down 50th Street, 
didn't it? A. Yes, sir. 

Q. Is that when you noticed it? A. No, sir. 

Q. Didn't notice it when it came down? A. No. | 

Q. Did you notice it at the stop sign? A. I noticed it passed 
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135 me going west on Grant Street. 
@. Now, was the man who was driving the car violating any 
law? A. No, sir. 
Q. Was there any reason for your taking him into custody ? 
A. Yes, sir. 
Q. Other than his being inthe car? A. No, Sir. 
MR. JOHNSON: That is all. 
REDIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Did you have information relative to that car gathered at 
roll call? A. That is why I took the defendant to the station. 
Q. Isee. All right, thank you. 
MR. FLANNERY: That's all. 
THE COURT: Step down. 
(Witness left the stand.) 
Whereupon, 
HARRY A. NOONE 
was called as a witness by the Government, and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
136 Q@. Please state your name. A. Harry A. Noone. 
Q. You are a member of the Metropolitan Police Force, are 
you not, sir? A. Yes, sir, Iam. 
Q. Attached to the 14th Precinct? A. Yes, sir, Iam. 
Q. Now, I call your attention to August 9, 1957, were youa 
member of the Metropolitan Police Force on that day? A. Yes, sir. 
Q. Did you work that day? A. Yes, sir, I did. 
Q. What shift were youworking on August 9, 1957? A. Iwas 
working 4 p.m. to 12 midnight. 
Q. Very well. Now, were you working in the station or on 
the street that day? A. I was mostly in the station. 
Q. Very well. Now, then, on that day, August 9, 1957, after 
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you reported for duty, did there come a time when you saw a certain 
teletype? A. Yes, sir, I did. | 

Q@. Very well. Then did there come a time when 
one Kenneth Bynum? A. Yes, sir, I did. 
Q. Where did you see him and approximately what time ? 


‘you saw 
| 
| 


137 A. It was approximately 20 minutes after four, I)seen him 
in the No. 14 Precinct, with Officer Logan, had him insible the sta- 
tion. | 

Q. Very well. Now, then, after you saw Kenneth Bynum, did 
there come a time when you saw a certain automobile? A. Yes, 

sir, I did. 
@. Now, where did you see the automobile? A. On the rear 

lot in the back of the Precinct, No. 14 at 42nd and Benning Road, 
1951 Oldsmobile, '50 Oldsmobile, two-door sedan. 
Q. And do you recall the license tag? A. It was a Maryland 
JK 8150. | 
Q. Very well. Now, then, after that, did there come a time 
while you were at the station when you received a certain phone call? 
A. Yes, sir, I did. | 
Q. Approximately what time was that? A. It was approxi- 
mately, I would say 4:50 or 5 p.m. that evening. | 
Q. Very well. Now, then, did you talk to the person calling? 


A. Yes, sir, subject on-- | 


Q. Just a minute. Did you talk with him? A. Yes, sir. 
Q. Very well. Now, did this person identify himself to you 
138 by name? A. Yes, sir, he did. | 


Q. And what did that person say his name was? A. Clay- 
borne Bynum. 

Q. Very well. Now, then, what was the conversation you 
had at that time with the person who identified himself asi being C!..- 
borne Bynum? A. He asked me if his brother was locked up there, 
and he was driving his car. I told him he was driving a 1951--'50 
Oldsmobile with Maryland tags, and he stated that the car belonged 
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to him and he asked me how much it would cost to get the car out, and 
his brother. 
Q. All right. Did you respond to that? A. I told him that 
he would have to come to No. 14 Precinct and talk to the station clerk, 
that I didn't handle that matter. 
Q@. Very well. Now, then, did there come a time when, after 


that call, an individual came to No. 14 Precinct? A. That's right. 

Q. Who came to the 14th Precinct? A. Clayborne Bynum. 

Q. Do you see Clayborne Bynum here in the courtroom today ? 
A. Yes, sir, Ido. 

Q. Will you please point him out? A. That's the second man 

139 sitting at the table there. 

MR. FLANNERY: May the record indicate, Your Honor, that 
the witness pointed to the defendant Clayborne Bynum? 

THE COURT: The record will so indicate. 

BY MR. FLANNERY: 

Q. Thank you. Now, then, when Clayborne Bynum came to 
the precinct, did he say anything in respect to the automobile about 
which you have just testified? A. He asked if I had the automobile 
at the Precinct. I told him the automobile was out on the rear lot and 
had an impounded sheet on it and he said it was his automobile and he 
wanted to get it. 

Q. It was his automobile. Very well. Now, just answer this 
yes or no. 

After that answer, just answer yes or no, did you do something 
in regard to Clayborne Bynum? A. Yes, sir. 

Q. You did? 

MR. FLANNERY: That's all. 

CROSS EXAMINATION 

BY MR. JOHNSON: 

Q. What did you do, Officer? A. I placed-- 

MR. FLANNERY: Well, I have no objection. I withdraw it. 

THE WITNESS: I placed Clayborne Bynum under arrest. 
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BY MR. JOHNSON: 
Q. Isee. Did you have a warrant? A. No, sir, I did not. 
Q. Did you have a description of a person--in what reference 
did you--with reference to what did you arrest him? 
MR. FLANNERY: Your Honor, I will object at this time be- 


cause this is beyond the scope of my direct examination. | I also would 
like to approach the Bench to make a representation. 

THE COURT: Very well. You may. 

(At the Bench) 

MR. FLANNERY: This case was reversed the first time be- 
cause the Court of Appeals found that that arrest was an illegal arrest 


in that there was not probable cause for it. 


Therefore, I have carefully skirted around the arrest. I 


haven't mentioned it in my direct examination at all. And I feel, 
therefore, that it's dangerous ground, and certainly Mr. Johnson's 
efforts to inquire into the arrest and the reasons for the arrest are 
beyond the scope of my direct examination and, furthermore, they go 
to a legal question with which this jury certainly would not be con- 
cerned. | 

I, therefore, object for those reasons. 

MR. JOHNSON: Well, I think the fact that he has|introduced 
the fact that he did something with him--the man has testified he 

14) arrested him. 

I think I have a right to ask why he arrested him and in what 
connection he arrested him. I think it's of vital importance in this 
case. 

THE COURT: I don't see the materiality of it at this time. 
If some testimony is attempted by the Government that relates to the 
product or the proceeds growing out of this arrest, I think it will be- 
come material then. But I don't see the materiality at this time. 

I will sustain the objection with the proviso that if!the Govern- 
ment introduces any evidence that grows out of the arrest in this 


case, you may then recall this witness for further cross examination 
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or, in other words, you may then explore the entire legality of the 


arrest. 
* * 
CHESTER WILLIAMS 
was called as a witness by the Government, and having been first duly 
142 sworn, was examined and testified as follows: 

MR. FLANNERY: Before I question the witness, may I ap- 
proach the Bench? 

THE COURT: You may. 

(At the Bench.) 

MR. FLANNERY: Iam trying to be very careful here, Your 
Honor, to avoid any possible error. Now, this witness, Chester 
Williams, Your Honor, will testify that in 19--well, he won't testify 
to this, but this is what he knows: In 1953, he was a prison guard at 
a prison camp in North Carolina, and he took the fingerprints of Clay- 
borne Bynum on June 8, 1953. 

He knows Clayborne Bynum, he can identify him, he remem- 
bers him. 

Naturally , Iam going to be very careful how I ask the questions, 
Your Honor, I am not going into the time when the prints were taken. 

Iam going to attempt to get him to say that he knows Clayborne 
Bynum, and that there came a time without mentioning the time or the 
place, when he took the fingerprints of Clayborne Bynum. 

Then, I propose to hand‘him this original fingerprint card on 
which he put the prints of Clayborne Bynum and have him identify it. 

I expect he will identify it as a fingerprint card and that he 

143 identifies it by his, that is, Chester Williams' signature, 
appearing thereon, and that it is the card on which he placed the 
prints of Clayborne Bynum. 

And then, finally, I will ask him does it contain the right index 
fingerprint of the defendant Clayborne Bynum, and I expect he will say 
yes. 

That's what I propose to ask him, Your Honor, and I thought I 
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would approach the Bench and tell you what the background is of this 
witness so that you would understand why I don't ask him about time 
and place of taking the prints. | 

MR. JOHNSON: Of course, if your Honor please , he has 
already testified that this man is no longer with the prison and that-- 
this is evidently an--originally an official record of North Carolina. 

He hasn't any custody of it. I don't know whether jit's properly 
here, the thing hasn't been identified. I don't know where it comes 
from, or who has it or anything about it at all. 

I don't think he can testify from it until it's been properly 
identified. 

THE COURT: I think that the witness, the proposed witness, 
can conceivably recognize the fingerprint card, Mr. Johnson by his 


signature or something on it, as to whether it has been maintained in 


the course of business. 


In other words, whether the Government will establish the 


144 admissibility of the car, I think will have to wait other wit- 
nesses. | 
But I think that the Government is entitled to determine from 
this witness whether he can identify the card and whether'he, in fact, 
took the fingerprints, where they have been. | 
In other words, how the Government is going to produce them 
as a record maintained or kept in the regular course of business, 
will have to wait further testimony, but I think this man can, I mean, 
I can conceive that he can identify the card. | 
MR. JOHNSON: We are going to be led right back, then, to 
the proposition we just left: the only occasion for this, rather, this 
man's improper arrest. | 
THE COURT: I don't know. I won't know until we get to it. 
MR. JOHNSON: All right, sir. | 
MR. FLANNERY: Now, Your Honor, this card was sent by 
the authorities of North Carolina to the Federal Bureau of Investiga- 


tion and the card has been in the custody of the Federal Bureau of 
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Investigation from June, 1953. 

I have the proper FBI agent here to testify as to this card, 
and the fact that it's been in the custody of the Bureau. 

THE COURT: Well, that will await a further witness. 

145 MR. FLANNERY: Yes. Of course, that would have to be done 
out of the presence of the jury. Otherwise, it would reveal the fact 
that this man hasia criminal record which is what I am trying to avoid 
having the jury find out about it. 

THE COURT: Very well. 

(In Open Court.) 

DIRECT EXAMINATION 

BY MR. FLANNERY: 

Q. Sir, will you please state your name? A. Chester Wil- 
liams. 

Q. Mr. Williams, where do you live now? A. 2401 Alameda 
Avenue, in Norfolk, Virginia. 

Q. Very well. Mr. Williams, do you know a person named 
Clayborne Bynum? A. Yes, sir. 

Q. Do you see Clayborne Bynum here in the courtroom today ? 
A. Yes, sir. 

Q. Now, sir, will you step down from where you are seated 
and walk to wherever he is in the courtroom and point to him? 

MR. JOHNSON: Well, if Your Honor please, I will stipulate 
for the record that he will identify Mr. Bynum, the defendant here. 

THE COURT: Very well. It's unnecessary to step down. 

146 MR. FLANNERY: It's unnecessary. 

THE COURT: The record will indicate that Mr. Johnson has 
stipulated that the witness would, if he placed his hand on the defend- 
ant, identify the defendant. 

Go ahead. 

MR. FLANNERY: Thank you. 

BY MR. FLANNERY: 

Q. Now, then, Mr. Williams, did there ever come a time, 


| 
57 | 

please answer this question yes or no, did there ever come a time 
when you had occasion to take the fingerprints of the deferdant Clay- 
borne Bynum? A. Yes, sir. | 
MR. FLANNERY: Will you mark this, please? 
THE DEPUTY CLERK: Three. | 
THE COURT: Will you show it to Mr. Johnson? | 


(Card was marked Government! s 
Exhibit No. 3 for identification. ) 


BY MR. FLANNERY: 

Q. Sir, I will hand you what has been marked as Government's 

Exhibit No. 3 for identification. Can you identify that? A. Yes, this 

is a Federal fingerprint card taken of Clayborne Bynum. | 

Q. All right. Now, how do you identify this card? A. By 

147 my signature there. | 

Q. "Chester Williams" appears in your handwriting ? 

A. Yes, sir. 
Q. Very well. Now, the prints appearing on this card, who 

put them on there, how did they get on there? A. I made these finger- 

prints myself, personally. | 


Q. And whose prints are they? A. Clayborne Bynum's. 

Q. Now, does this card, Government Exhibit 3, contain a 
print of the right index finger of the defendant Clayborne Bynum ? 
A. Yes, sir, it does. Print right here and here (pointing). 

Q. Very well. | 

MR. FLANNERY: That's all at this time, Your Honor. 

THE COURT: Any questions, Mr. Johnson? 

MR. JOHNSON: Yes, Your Honor. 

CROSS EXAMINATION 

BY MR. JOHNSON: | 

Q. When were you first contacted about this fingerprint ? 

MR. FLANNERY: Well, I submit, Your Honor, that is beyond 
the scope of my direct examination. | 

THE COURT: You mean for the purposes of this trial? 
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MR. FLANNERY: Yes, Your Honor. 
THE COURT: I think that is a proper question. Answer the 
question. Do you understand the question? 
148 THE WITNESS: No, sir, I don't. 
THE COURT: Will you rephrase your question? 
BY MR. JOHNSON: 
Q. When did someone first get in touch with you about coming 


up here about this fingerprint, just when it was? A. Well, I was first 


contacted by a phone call. 

Q. Isee. Now, as a result of that phone call, did there come 
a time when you contacted--someone contacted you about this finger- 
print business in person? A. No, Sir. 

Q. Did you come here in person? A. Yes, Sir. 

Q. What time was that, sir? A. The 20th of last month, I 
believe it was the first date I was here. I wouldn't say for sure, but 
I think it was the 20th. 

Q. Of May? A. Yes, sir. 

Q. Of May. Was that the first time you came and only time 
you came to the District of Columbia other than this trip here ? 

A. No, sir, I came-- 

THE COURT: With reference to this case? 

BY MR. JOHNSON: 

Q. Yes, with reference to this case? Is that right, sir? 

A. No, sir, I was here last week. 

MR. JOHNSON: That's all. 

MR. FLANNERY: That's all. 

THE COURT: Step down. 

(The witness left the stand.) 

MR. FLANNERY: Your Honor, may I ask this witness some 
few questions out of the presence of the jury, and then call another 
witness out of the presence of the jury ? 

THE COURT: You may. 

Will the ladies and the gentlemen of the jury kindly follow the 
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Marshal into the jury room? 
You should not discuss the facts in this case while you are out 
of the courtroom. 
THE MARSHAL: Step this way, please. 
(The jury retires from the courtroom.) | 
THE COURT: The record will indicate that the jury has been 
excused from the courtroom. | 
Whereupon 
CHESTER WILLIAMS | 
resumed the witness stand, having been previously duly sworn, and 
was examined and testified further as follows: | 
FURTHER DIRECT EXAMINATION | 
BY MR. FLANNERY: | 
Q. Now, then, Mr. Williams, with respect to Government's 
Exhibit 3, this fingerprint card, now that the jury has been excused, 
150 I will ask you when did you take that print? A. Approxi- 
mately June, between June 5 and June 10, 1953. | 
Q. All right. Now, I note appearing on this Exhibit date and 
person taken 6/8/'53. A. Yes, sir. | 
Q. Does that refresh your recollection, as to the idate taken ? 
A. Yes, sir, it does. 
Q. And were the prints taken on June 8, 1953? A. Yes, sir. 


Q. Very well. Now, after these prints of defendant Bynum 
were taken on that date, what was done with this card? A. Well, 
this information that's on this card was submitted by him along with 


the indictment that he was referred to this camp that I wals working at. 
Q. Yes. A. And, I'll say within the next day, it was put in 
the mail and mailed it to the Federal Bureau of Investigation, here. 
Q. This card? A. Yes. | 
Q. Government Exhibit 3 was mailed-- A. Yes.) 
Q. To the Federal Bureau of Investigation? A. Yes. 
Q. All right, sir. That's all. 


THE COURT: Any questions, Mr. Johnson. 
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MR. JOHNSON: Yes, sir. 

i FURTHER CROSS EXAMINATION 

BY MR. JOHNSON: 

Q. Mr. Williams, I notice his age is 16 on this. Was he that 
old at that time? A. Well, this information, like I stated, on this 
card is information that he gave to me. 

@. Isee. Well, now, do you have any juvenile laws down in 
North Carolina ? 

MR. FLANNERY: Well, I object to this witness testifying 
about the laws of ‘North Carolina, Your Honor. I hardly think he is 
qualified. 

THE COURT: I don't see the materiality of the question, Mr. 
Johnson. 

BY MR. JOHNSON: 

Q. Do you have a place for the detention of juveniles in North 
Carolina? A. Well, I wouldn't say yes or not because I don't know 
myself. I wouldn't say because I don't know, actually. 

Q. In your custody at that time did you have other juveniles? 
A. No, sir, it wasn't a juvenile camp, no, sir. It's for misdemea- 
nors and felonies and he was sent there by the court, for he was tried. 


152 He was tried before he was sent there. 
MR. JOHNSON: That's all. 
THE COURT: Step down. 
(The witness left the stand.) 
MR. FLANNERY: Please call Mr. Conover. 
Whereupon 


PHILIP W. CONOVER 
was called as a witness by the Government, and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Mr. Conover, please state your name. A. My name is 
Philip W. Conover. 


Q. Mr. Conover, where are you employed? A. At the Fed- 
eral Bureau of Investigation. 


@. In what capacity? A. Asa fingerprint examiner. 


Q. Very well. Now, do you have any other duties besides being 
a fingerprint examiner? A. I do. | 
Q. What are they? A. Among them, Taman assistant cus- 
todian to the Director of the FBI, who is the official custodian of the 
fingerprints on file in the Identification Division. 
Q. Very well. Now, Mr. Conover, I will hand you what has 
153 been marked as Government's Exhibit No. 3, for identification. 
What is that, sir? A. This is a fingerprint card bearing the finger- 


prints of the individual whose name appears at the top, Clayborne 
Bynum. 

Q. Very well. Now, did you, Mr. Conover, pursuant toa 
request from the United States Attorney's office, bring that finger- 
print card, Government Exhibit No. 3, to court today? A. I did. 

Q. Is that fingerprint card, Government Exhibit No. 3,a 
record kept in the ordinary course of business in the Fedpral Bureau 
of Investigation? A. It is. 


Q. And is it one of the records under your custody at the 
Federal Bureau of Investigation? A. It is. | 


Q. Very well. Now, with respect to that record, Government 
Exhibit No. 3, are there notations made in the ordinary course of 
business at the Federal Bureau of Investigation which reveal when it 
came into the custody of the Federal Bureau of Investigation ? 

A. There are. | 

Q. And where are those notations? A. They appear on the 
reverse side of the fingerprint card. | 
154 @. Very well. Now, what do those notations reveal? A. This 

stamp that has been placed on here reveals that this fingerprint card 
was received in the Identification Division on June the 17th, 1953. 

Q. Very well. 

MR. FLANNERY: I believe that's all. 
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MR. JOHNSON: Your Honor, may I be heard? 
THE COURT: (Nods) 
CROSS EXAMINATION 
BY MR. JOHNSON: 
Q. Mr. Conover, how long have you been with the Federal 
Bureau? A. How long have I been with the Federal Bureau? 
Q. Yes. A. Approximately 19 years. 
@. Isee. Have you been in the fingerprint department all 
that time? A. Not all that time, no, Sir. 
Q. How long have you been in the fingerprint department ? 
A. Approximately 17 and a half years. 
Q. Did you have an employee there by the name of Dion? 
A. Ibelieve so. Iam not acquainted--I wasn't acquainted with him 
at that time. 
You did know of him? A. Pardon me? 
You did know of him? A. Yes, I did. 
In what capacity was he employed? A. That I do not know. 
Q. I see.| You said that you are a fingerprint examiner. Do 


they have other categories with regard to fingerprints in the Federal 
Bureau of Investigation? A. Yes, they do. 

Q. Is there such a thing as a fingerprint expert the way we 
laymen talk about them? A. That--I don't understand that. 

Q. Well,' what I mean by that is the question of comparison of 


prints, this business of what we laymen call a fingerprint expert. Is 
that your type of work? Comparison of prints, identification work, 
or not? A. That would be part of my duties, yes. 

Q. Well, is there a particular section of the FBI that has that 
as its duties? A. That is right. 

Q. Is that your particular department? A. That is right. 

Q. Well, was Dion in your particular department when he was 
there? A. No, he was not in the section that I am in at the present 
time. 

156 MR. JOHNSON: That's all. 


MR. FLANNERY: No questions. And I now offer into evidence 
Government's Exhibit No. 3 for identification. 
MR. JOHNSON: If Your Honor please, of course I| object to it 
on the ground that-- 
THE COURT: Keep your voice up. | 
MR. JOHNSON: Of course this is merely the fruit of the 
poisonous tree. We go back to the question of the arrest. They have 
arrested Bynum and they want to produce his prints as an|afterthought , 
to justify an arrest that's already occurred. | 
What has transpired in this is that the original prints on which 
they charged Bynum, they are attempting not to use. | 
They are going back to the Federal Bureau of Investigation and 


get a print back there and then use that to compare it with Bynum with 


this suspected print. Having got-- 
THE COURT: What do you say is irregular or stidgal about 
that ? | 
MR. JOHNSON: Having gotten the lead that this would be 
Bynum's print, then they search around to some place where they can 
find a subsequent print of Bynum's and then use that to do it. 
In other words, what they have done is this. The Court of 
Appeals has said in this case that this first print that they took as 
a result of an illegal arrest could not be used. But, now they say, 
157 well let's don't worry about that print. Iam going to dodge and 
avoid that print. But since we have got Bynum here and we know it's 
Bynum we are after, we have the information that his prints conform, 
we will just search around and get a print of Bynum and then we will 
have avoided all the difficulties of what we did. | 
THE COURT: What do you say to the objection, Mr. Flannery ? 
MR. FLANNERY: I say it has absolutely no merit as a legal 
proposition, Your Honor. This print, Government Exhibit No. 3, has 
nothing to do and in no way flows from the arrest of Bynum in this 
case. 
This is a print taken in 1953, and clearly is admissible. 
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THE COURT: Anything further, Mr. Johnson? 

MR. JOHNSON: No, sir. 

THE COURT: As I re-read the sections of the Court of Appeals' 
opinion, dated December 15, 1958, in this case, the Court of Appeals 
predicates its ruling upon the fact that the sanctions against illegal 
arrest and detention were violated in this case, and that the finger- 


prints of the defendant obtained as a result of that violation of the 


Fourth Amendment were used in the trial of the case. 

The Court of Appeals says, and I quote, "Neither the fact that 

the evidence obtained through such detention is itself trustworthy, or 
158 the fact that equivalent evidence can conveniently be obtained 
in a wholly proper way, militates against this overriding consideration. 

"It is entirely irrelevant that it may be relatively easy for the 
Government to prove guilt without using the product of illegal detention." 

I don't think that this exhibit is the product of any illegal deten- 
tion. The Court will overrule the objection and admit the exhibit. 

MR. JOHNSON: If your Honor please, before--if Your Honor 
will admit it with'this exception. I don't want it exhibited to the jury 
because it does--I don't think the Government can show his arrest at 
this time. 

MR. FLANNERY: I didn't understand counsel's remark, if 
Your Honor please. 

THE COURT: Mr. Johnson has pointed out to the Court that 
the exhibit shows a prior conviction and, as such, should not be shown 
to the jury. 

MR. FLANNERY: I agree with that. 

THE COURT: The exhibit will not be shown to the jury. 

MR. FLANNERY: When the jury is brought in, Your Honor, 
may it be stated for the record that the exhibit is received in evidence 
so that they at least know that? 

THE COURT: The Court will so advise the jury. 


159 (Government's Exhibit No. 3 for 
identification was received in 
evidence. ) 


THE COURT: Are you finished with this witness? 

MR. FLANNERY: Yes. 

THE COURT: You may step down. 

(The witness left the stand.) 

THE COURT: Are you finished with the testimony that you want 
to offer out of the presence of the jury ? 

MR. FLANNERY: Yes, Sir. 

THE COURT: Very well, you may bring the jury back in. 

MR. FLANNERY: May Mr. Conover be excused, Your Honor ? 

THE COURT: He may be. 

(The jury returns to the courtroom.) 

THE COURT: In your absence, ladies and gentlemen of the 
jury, the Court has admitted into evidence Government Exhibit No. 3, 
a fingerprint card. 

MR. FLANNERY: Thank you. 
Whereupon 


| 
EDWARD JOSEPH DION, JR. | 
was called as a witness by the Government, and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
160 Q. Please state your name. A. Edward Joseph Dion, Jr., 
D-i-o-n. 
Q. Mr. Dion, where are you employed? A. Metropolitan 
Police Department, Identification Bureau. 
Q. How long have you been so employed? A. With the Police 


Department, approximately ten years this month. 


Q. Very well. Now, you are not a police officer , are you? 


A. No, sir. A civilian fingerprint technician. 
Q. Very well. Now, what are your duties as a fingerprint 
technician? A. The duties involve the processing of objects or such 
as papers, steel, metal, glass, processing for fingerprints and com- 
parison of those prints and the identification of fingerprints, also 
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photography. 

@. Now, for how many years have you been engaged in that 
type of work, which has to do with the processing and comparing of 
fingerprints? A.| Ten years with the Police Department and two 


years and eight months with the Federal Bureau of Investigation. 

Q. Very well. Now, then, in the course of that experience 
are you able to approximate how many fingerprints you might have 
examined and compared? A. As great amount, exact figures I 

161 wouldn't know, but it would involve hundreds or thousands. 

Q. Very well. Now, then, have you had occasion to testify 
in Federal Courts in the District of Columbia? A. Yes, sir, I have. 

Q. As anexpert? A. Yes, sir. 

Q. And as an expert in identification by means of comparing 
fingerprints? A. Yes, sir. 

Q. Very well. What is your understanding of the meaning of 
fingerprints as a means of identification? A. That would be no two 
fingers from two different individuals would be identical. 

MR. JOHNSON: If Your Honor please, wouldn't that be called-- 
is he submitting he is qualified on the basis of what he has said? If he 
is, this question would be proper, and his answer would be proper. 
But until he submits it as an expert- 

THE COURT: The Court has not yet passed on the witness' 
qualifications. 

MR. FLANNERY: At this time, Your Honor, I proffer the wit- 
ness and respectfully suggest to the Court that he is--by reason of 
experience is qualified to testify as an expert in this case as to finger- 
print identification. 

162 MR. JOHNSON: May I examine himfirst, if Your Honor, 
please ? 

THE COURT: You may. 

MR. JOHNSON: Now, Mr. Dion, you said you worked for the 
Federal Bureau of Investigation. 

THE WITNESS: Yes, sir, that is true. 
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MR. JOHNSON: By the way, how old are you sir ?; 

THE WITNESS: Thirty-two. | 

MR. JOHNSON: Thirty-two. And you have been working for the 

fingerprint--Police Department ten years? | 
THE WITNESS: Yes, sir. 

MR. JOHNSON: You were 22 at the time you were with the 

| 


FBI? 


THE WITNESS: Yes, sir. | 


MR. JOHNSON: And you worked there two years and eight 
months ? 


THE WITNESS: I worked with the Federal Bureau of Investi- 
gation from November 4, '46, to June 13, of '49. I left on a Friday 
and started work on a Monday with the Metropolitan Police Department 
June 13 of-- 

MR. JOHNSON: You would be approximately, then, 19 when 
you started with the FBI? 

THE WITNESS: Yes, sir. 

MR. JOHNSON: Now, what was your job at the Federal 
Bureau of Investigation? | 


163 THE WITNESS: I was trained by them in the classification, 
interpretation, classification, searching, and identification of finger- 
prints. 

MR. JOHNSON: I see. What was your employment ? What 
were you employed as, not training ? | 
THE WITNESS: Fingerprint technician. 
MR. JOHNSON: Employed as a fingerprint technician? 
THE WITNESS: Yes, sir. 
MR. JOHNSON: I see. And you stayed there two ha and 
eight months, approximately. Is that correct ? 
THE WITNESS: Yes, sir. 
MR. JOHNSON: And immediately thereafter you were hired 
by the Metropolitan Police Department here ? 
THE WITNESS: Yes, sir. 
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MR. JOHNSON: Did you take some examination for it ? 

THE WITNESS: No, sir. An interview with the official in 
charge of the Identification Bureau in 1949. 

MR, JOHNSON: I see. Do you recall who that official was? 

THE WITNESS: Sgt. Robert Sandberg at that time. S-a-n-d- 
b-e-r-g. 

MR. JOHNSON: And are you a classified employee ? 

THE WITNESS: Yes, sir. 

MR. JOHNSON: And what are your hours of employment ? 

MR. FLANNERY: I object to that as being beyond the limited 

164 scope. 

THE COURT: I don't know that hours of employment would 
make or disqualify a person as an expert witness. 

MR. JOHNSON: Very well. Now, prior to your employment 
by the District of Columbia, you never testified for the FBI? 

THE WITNESS: Not while employed at the FBI, no, sir. 

MR. JOHNSON: So your entire period of time there testifying 
occurred after your employment for that purpose by the Police Depart- 
ment, is that correct? 

THE WITNESS: That is true. 

MR. JOHNSON: Now, who is your superior in the Police De- 
partment ? 

THE WITNESS: At the present time? 

MR. JOHNSON: Yes. 

THE WITNESS: Kenneth George Robinson. 

MR. JOHNSON: And who was on August 6, 1957? 

THE WITNESS: Lt. Joseph B. Bohannan. 

THE COURT: Joseph who? 

THE WITNESS: Bohannan, B-o-h-a-n-n-a-n. 

MR. JOHNSON: Is there any other civilian technician or any 
other technician there besides yourself ? 

MR. FLANNERY: I object to this, Your Honor as being 


beyond the scope. 
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THE COURT: Your objection is sustained. 

165 MR. JOHNSON: Now, other than--have you given us your 
entire--have you ever--by the way, what educational background did 
you have for this work, if any? 
THE WITNESS: Pertaining directly to this work, I have none. 
I hold an accounting degree from Southeastern University. 
MR. JOHNSON: And have you been testifying for the Police 

Department in the past ten years, from the word "'Go," from the 


time they employed you? 
THE WITNESS: From '49 to this present time. 
MR. JOHNSON: Did you testify as an expert when you first 
| 


were employed? 
THE WITNESS: On what date would you call first ? 
MR. JOHNSON: When you were first employed by the Police 
Department ? | 
THE WITNESS: The first day? 
MR. JOHNSON: No, I mean--I don't imagine you had--you 
didn't have a case right away, did you, just as soon-- 
THE COURT: This is not a proper question. 
MR. JOHNSON: When you first were employed by the Police 

Department, did you have occasion within a reasonable time there- 
after to testify as an expert ? 
THE WITNESS: It was within the first year I was employed 
with the Metropolitan Police Department, yes, sir. | 
MR. JOHNSON: And you did testify sometime during --as an 
expert ? | 
166 THE WITNESS: Yes, sir. | 
MR. JOHNSON: I suggest, if Your Honor please-~ 

THE COURT: The reporter didn't hear you. 

MR. JOHNSON: I suggest he is not qualified. | 
THE COURT: What training have you had in the comparison 


and identification of fingerprints, Mr. Witness ? | 
THE WITNESS: I have been trained by Lt. Bohannan, Sgt. 
| 
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Sandberg, in the actual processing, the actual making of exhibits, 
complete laboratory work, for the past ten years, all of this time in 
the ten-year period. They are both recognized fingerprint experts. 
THE COURT: Have you read or studied books on fingerprint 


work? 


THE WITNESS: Ihave. The titles I do not recollect at this 
time, but we have a library of books which I refer to from time to 


time within the Bureau. 

THE COURT: Have you studied Henry's book on fingerprint 
classification? 

THE WITNESS: Yes, sir, I have. 

THE COURT: The Court will recognize this witness as an 
expert. 

We will take a short recess now before we continue with the 
testimony in this case. As you know, ladies and gentlemen of the 
jury, you should not discuss the facts in the case with anyone during 

167 the Court's recess. 

(Whereupon, a short recess was taken by the Court.) 

THE DEPUTY CLERK: All witnesses who have not testified in 
this case, that's witnesses on both sides, follow the Marshal to the 
witness room. 

THE COURT: You may proceed, Mr. Flannery. 

Whereupon, 
EDWARD JOSEPH DION, JR. 
the witness under examination at the time of the taking of the recess, 
resumed the witness stand and, having been previously duly sworn, 
was examined and testified further as follows: 
FURTHER DIRECT EXAMINATION 

BY MR, FLANNERY: 

Q. Mr. Dion, in your opinion, is it possible for two finger- 
prints taken from different fingers to be the same? A. No, sir. 

Q. How are comparisons of fingerprints made? A. The 
physical comparison is made with the use of two fingerprint glasses, 
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one glass being over a known print and the other glass being directly 
over the suspect print, and finding and locating characteristics, cer- 
tain peculiar characteristics within the fingerprint, you would locate 
a starting point with use of these characteristics and find and relocate 
the same points in the print to be compared. 

Q. Very well. Now, then, I call your attention to August ie 
168 1957. Did you have occasion on that day to examine a certain 
automobile? A. Yes, sir, I did. | 
Q. Now, then, where was it that you saw a certain automobile, 
what time was it? A. On that date I went to the basement lof the 
Police Headquarters where we have a space set aside with bright 
lights and certain equipment located in that area in which we check 
automobiles. | 
Q. Very well. Now, what time was that, sir? A.) That was 
some time in the a.m. , sometime after 9:00 o'clock in the a.m. of 
August 7. 
Q. Very well. Now, can you describe the car which you saw 
at that time? A. Yes, sir. It was a 1955 Mercury, black top, light 


colored bottom. The bottom portion was a light color. Tag number 
was NK732. 


Q. Was it District of Columbia NK732? A. Yes, |sir, it was. 
Q. Very well. Now, then, when you saw that automobile did 
you do anything in regardto it? A. Yes, sir. I processed the inside 
of that automobile in view of obtaining fingerprints therefrom. 
Q. Now, will you explain to the Court and jury, how you pro- 
cessed that car and just what you did. A. We havea fingerprint kit 
169 which we use on visiting scenes and in the kits we have sev- 
eral different color powders. That can be ground aluminum powder , 
copper powder, black charcoal powder. | 
With the use of these powders and a brush, we would check the 
suspect areas for fingerprints. | 
Q. Did you do that in this case in this car? A. Yes, sir, I did. 
Q. Specifically, what did you do with this car? A, I checked 
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that car, the inside of it, and checking the rear view mirror, I lifted 
a latent fingerprint from the rear view mirror of that 1955 Mercury. 

Q. Where was the rear view mirror on that car? A. In the 
center of the windshield inside at the top. 

Q. All right. Now, where was the print, on the mirror, or 
back of the mirror, or just where? A. It was on the back of the 
mirror, the metal side of the mirror. 

Q. Very well. Now, please describe to the Court and the jury 
how you lifted that print from the rear view mirror of the automobile. 
A. Using these powders to make the latent print visible, the latent 
print itself is invisible to the eye, normally, and through the use of 
the powders you--the powder adheres to the impression, the finger- 
print impression, that is left by the oils secreted from the finger and 


170 the powder adhering to the oil and by brushing out the excess 


powder that would lie between the ridges where it would not adhere 
readily, you would then make the print itself visible and in turn lift 
it with cellophane tape. 

Q. Did you do that in this case, brush powder on it? A. Yes, 
I did. 

Q. And then did you use a piece of cellophane tape and lift an 
impression of that latent fingerprint from the rear view mirror? 

A. Yes, I did, sir. 

Q. Very well. Now do you have that cellophane tape here to- 
day? A. Yes, I do. 

Q. After you lifted it with the cellophane tape, what was the 
next thing you did with the tape? A. Depending on the type of powder 
used, you use a background that would be contrast, making it easily 
seen. 

In this case, I used a copper powder and I used white photo- 
graphic paper. ie) ; 

Q. Very well. Now, may I see that lifted print, please? 

(Witness showing print to Mr. Flannery.) 

MR. FLANNERY: May I have this marked? 
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THE DEPUTY CLERK: No. 4, Your Honor. 


(Print was marked Government's 
Exhibit No. 4 for igen sation: ) 


BY MR. FLANNERY: 
Q. Handing you what has now been marked as Government's 
Exhibit 4, for identification, I will ask you this. Can you identify that? 
A. Yes, sir. 
Q. Now, what is that? A. That is the latent print |that I lifted 
from the rear view mirror of the 1955 Mercury. | 
Q. Now, when you refer to the latent print, do you! mean this 
smaller portion of this bent card? A. Yes, that is true. ‘That is the 
one where the number appears with that particular print. 
Q. So that the record may be clear, Your Honor, Inay the small 
part of this bent card be known as Government's Exhibit 4 for identifi- 


ie | 
cation ? 


THE COURT: It may be. 
MR. FLANNERY: Yes. 
BY MR. FLANNERY: | 
Q. Now, then, how do you identify that, sir? A. On the re- 
verse side of this white card, upon lifting the print, I immediately 
placed a notation on the back of the card as to where the print came 
from, as to the location it came from. | 
172 Q. Yes, and what does that-- A. That notation, t have a nota- 
tion on the back of the card that it came from the back of the mirror 
and also the tag number of the car and the make of the car. 
@. And what does that reflect? A. D.C. NK732,,1955 Mercury. 
Q. Very well. Now, then, having lifted that latent print from 
the rear view mirror as you have described, what did you then do with 
that lifted print? A. After finishing the processing of the card, I take 
the prints that I would obtain and coming back into the Identification 
Bureau, I would make up a jacket. That contains the automobile, the 
tag number , the make, where the prints were lifted, the date, and put 
my name on the jacket. 
Q. Did you do that in this case, make sucha jacket? A. Yes, 
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MR. FLANNERY: 4A please, jacket. 
THE DEPUTY CLERK: 4A. 


(Jacket marked Government's Ex- 
hibit No. 4A for identification. ) 


BY MR. FLANNERY: 

Q. Now, Mr. Dion, handing you Government Exhibit No. 4A 
for identification, this envelope or jacket, I will ask you, can you 
identify that? A. Yes, sir. 

173 Q. What is that? A. This is the jacket I made up on the auto- 
mobile which I processed, the D.C. , NK732. 

Q. And does that jacket reflect the date this print was taken? 
A. Yes, sir, it does -8-7-57. 

Q. August 7-- A. August 7, 1957. 

Q. And also the fact that it was taken from the car '55 Mercury? 
A. NK732. 

Q. All right. 

MR. FLANNERY: Your Honor, at this time I wish to offer into 
evidence two exhibits, 4 and 4A for identification. 

THE COURT: The exhibits will be admitted. 

MR. JOHNSON: Your Honor, may I cross examine before they 
may be admitted in evidence? 

THE COURT: You may. Go ahead, Mr. Flannery. 

BY MR. FLANNERY: 

Q. Now, Mr. Witness, I will hand you what has been introduced 


into evidence as Government's Exhibit 3, fingerprint card. Have you 
seen that before? A. Yes, sir, I have. 


Q. And have you had occasion to compare the print of the 
right index finger on Government Exhibit 3, the fingerprint card, with 
174 Government Exhibit No. 4, the latent print which you lifted as 
you have testified? A. Yes, I did make a comparison. 
Q. Very well. Now, will you explain to the Court and the jury 
how you made the comparison, how you--what process you followed? 


75 
A. The fingerprint on the small white card is the latent print taken 
from the automobile. And placing a glass upon this latent print, I 
found certain characteristics. 
With another fingerprint glass, checking the fingers on this 
fingerprint card, having located the right index finger , and having 
known the characteristics of this latent print, I proceeded to find the 
same characteristics laying in the same area and relationship to each 
other. | 
And I did find the same characteristics in this right index 
finger on this fingerprint card. 
Q. Now, asa result of your comparison of those two exhibits , 
the lifted print and the print appearing on Government Exhibit 3, prints 
of Clayborne Bynum, did you reach an opinion as to those two prints ? 
A. Yes, sir, I did. 
Q. And what is your opinion? A. My opinion is that the latent 
print from the 1955 Mercury was identical to the right index finger 
on the fingerprint card of Clayborne Bynum. 


175 Q. That they came from the same finger? A. Came from the 


same finger. 
Q. All right. Now, then, Mr. Dion, did you have occasion to 
take photographs of those two prints, two right index--that is right 
index finger appearing on 3 and 4, did you make photographs from that 
and enlarge those photographs? A. Yes, sir, I did. I photographed 
the right index finger and the latent print. 
Q. Very well. And, however, had you made your identifica- 
tion and reached your opinion prior to making any photographs ? 
A. Yes, sir, Idid. My original identification was made on the actual, 
the original latent print and the original inked print. 
Q. Now, what is the purpose of making enlarged photographs? 
A. The enlargements of the photogra phs would be blown up to make 
my exhibit. | 
Q. For demonstration purposes? A. Demonstration purposes 
only. 
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Q. Very well. Now, then, do you have the photographs which 
you made of the two exhibits? A. Yes, sir, I do. 
Q. Will you please produce those? Did you make a number of 
copies? Of the photographs? A. Yes, sir. I did. 
176 Q. All right. 
THE DEPUTY CLERK: Number 5. 


(Photograph marked as Government's 
Exhibit No. 5 for identification. ) 


BY MR. FLANNERY: 

Q. Now, Mr. Witness, I will hand you this exhibit which has 
been marked as Government Exhibit 5 for identification, photograph, 
photographs. What is that, sir? A. This is an enlargement of both 
the latent fingerprint and the inked print. 

Q. Very well. ‘Now, did you personally make the photographs 
and the enlargements? A. Yes, sir. I did. 

Q. Very well. Now, I note that there appears to be photographs 
of two different prints here and on one, above one appears the capital 
letter "A." Which print is that a photograph of? A. The photograph on 
the left of the image on the left marked "A" is the inked print of one 
Clayborne Bynum. 

Q. Taken from Government Exhibit 3, this fingerprint card? 

A. Yes, sir, itis. 
Q. Very well. Now, then, the photograph of the other print 


which appears on the other side of the card, and above which appears 
177 the capital letter "B."" That is a photograph of what print? 


A. The image on the right marked "B" is a photograph of the latent 
print taken from the 1955 Mercury. 

Q. Which, for the record, is Government Exhibit No. 4. 

A. That's true. 

Q. Very well. Now, I note on both of these images there have 
been drawn lines with numbers appearing next to the line, appear to 
be some 14 lines. What are they? A. Those are hand drawn inked 
lines which I myself placed on the original print. 
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Q. And what is the purpose of those hand drawn inked lines 
with the numbers appearing next to them? A. It is to help find or 
denote a particular characteristic. 

Q. All right. | 

MR. FLANNERY: Your Honor, at this time, I wish to offer 
into evidence Government Exhibit 5 for identification. | 

THE COURT: I will withhold passing on this to permit Mr. 
Johnson to cross examine. 

MR. FLANNERY: Very well. Your Honor, I wonder if Mr. 
Johnson could do that now ? 

THE COURT: He may. 

MR. JOHNSON: May I see the proposed exhibit ? 

CROSS EXAMINATION 
178 BY MR. JOHNSON: 

Q. Now, Mr. Dion, you have indicated to this jury that you 
took a fingerprint kit down in the basement. Did anyone Bo downstairs 
with you, sir? A. No, sir, I went by myself. 

Q. When you came back up to your laboratory, was anyone 
with you? A. No, sir, not that I recall. | 

Q. Now, in your laboratory kit, what does it contain, what 
does the fingerprint contain inside of it? A. My personal kit contains 
copper powder, aluminum powder, charcoal powder, cellophane tape, 
exposed photographic paper, unexposed photographic paper and 
brushes, and a flashlight. 

Q. Sir? A. And a flashlight. 


Q. Anda flashlight. Now, this car was in your custody, wasn't 
it? At that time, it was turned over to you for this? A.| While I was 
processing, yes, sir. 


Q. Now, this rear vision mirror that you spoke of is re- 
movable, is it? A. I believe it is. | 

Q. Did you take it out of the car? A. Take the mirror out 
of the automobile ? 

Q. Yes. A. No, sir, I did not. 
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179 @. Now, with regard to this fingerprint that you got off the 


rear vision mirror, was it possible for you to take the rear vision 
mirror out of the car and take it up into your laboratory and photo- 
graph it? A. There was a possibility I could have done that, yes, 


sir. 

Q. Was it entirely possible? A. I don't understand your 
question. 

Q. In other words, the rear vision mirror was removable and 
you could have taken it out of the car up into your laboratory and 
photographed the print on the back of this mirror while it was in 
place, could you not have sir? A. It was possible for me to have 
removed it, if I had wanted to without fear of ruiningthat fingerprint 
on the reverse side. 

Q. Well, now, would you ruin, what--how would you ruin the 
print on the rear of the mirror by taking the mirror loose from the 
wall of the car? ‘A. Well, the mirror--the print was on the reverse 
side of the mirror. If I recall, the mirror screwed into the frame, 
which, in turn, I'would have to undo that mirror to bring it out, which 
left a great opportunity for having smudged with my own hand or 
accidentally hit that area which possessed the print, so being such a 
good print as it was, I lifted the print while the mirror was still 

180 attached to the car. 

Q. Now, at the Federal Bureau of Investigation, where you 
first trained, tell me whether or not you know that it is true that the 
Federal Bureau of Investigation makes a rule about fingerprints, that 
you do not lift them, as you say, but they powder them and, wherever 
possible, photograph them in place. Is that the rule of the Federal 
Bureau of Investigation? A. I know of no such rule, no, sir. 

Q. Well, now, is your lack of knowledge of the rule due to the 
fact that you were not in the fingerprint examining and lifting depart- 
ment, the photographing department, in the Federal Bureau of Inves- 
tigation? A. I know of no rule while I was employed there. The 
equipment did contain cameras and powders and lifting tapes. 
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Q. Isee. Did you do any lifting of tapes for the Federal 
Bureau of Investigation on any cases? A. Not while withthe Bureau, 


| 
no, sir. 


Q. Did you do any photographing of fingerprints in place while 


you were at the Federal Bureau of Investigation? A. Not with the 
Bureau, no, sir. 
Q. That wasn't your function? A. That was not my primary 
function, no, sir. 
Q. Now, if you had removed this mirror from this wall and 
taken it to your laboratory and photographed it, you would be able to 
181 present to this jury today a picture of that print on that rear 
vision mirror, could you not? A. Certainly, if I had photographed 
that print on the mirror, I could produce the negative today, yes, sir. 
Q. Now, do you have two of these? A. Is that Government 
Exhibit No. 4, sir? 
Q. Yes, sir. A. No, that is the original you have there. 
MR. JOHNSON: If Your Honor please, I had the impression 
that Mr. Flannery folded this and there was a crease-- 
MR. FLANNERY: Your Honor. This is Exhibit No. 4. You 
have another set of prints there. | 
MR. JOHNSON: I see, sir. 
BY MR. JOHNSON: 
Q. You indicated that I have in my possession several prints 
that you lifted, is that correct? A. From the 1955 Mercury, that's 
right. | 
Q. Now, how many prints did you lift altogether? A. Ex- 
actly how many, I do not know, but you have all of them in your hands. 
Q. Well, if you--in--after you lifted these prints, did you 
make any effort to find out whose prints they were? A. Immediately 
after I lifted the prints ? 
Q. Yes, sir. A. No, sir. I came up Stairs and made my 
jackets and we keep those prints in the files--latent print file. 
182 Q. This was onthe 7th. Now, onthe 8th, did you make any 
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investigation to find out whose prints you had? A. No, sir, at that 
time I made no comparison at all. 
Q@. Isee. Now, on the 9th, up until 3 o'clock, did you make 


any investigation as to whose prints these were? A. No, sir, I did not. 


Q. Well, now, why didn't you make some investigation as to 
whose prints were on there prior to the 9th of August? A. At this 
time, I had no particular suspects to check those prints against. 
Latent-print-wise they are not classifiable in our Bureau to be 
searched. 

Q. Then, it was indispensable in order for you to process this 
print and to identify it, to get some suspect to compare against, is that 
right? A. Anyother print that you would compare it against those 
latent prints would be what we call suspect prints. 

Q. Isee. So, then, you were helpless to identify this print, 
then, until somebody gave you a print to compare it by, is that right ? 
A. That's true. 

Q@. Then, up until the time that they got in touch with Mr. 
Bynum, or the defendant Bynum, you were handicapped to do anything 
about identifying these prints, is that right? A. Could you ask that 
again, please? 

183 Q. Up until the time when they arrested Bynum and gave you 
his prints, you were handicapped to identify these prints at all, 
weren't you? A. Up until that time, I had no occasion to check those 
prints against any suspects. 

Q. Now,'tell me this, sir. As nearly as I can--can you tell 
this jury how many prints you did take off? A. There were several 
kinds of prints that I lifted. 

Q. How many, sir? A. About three or four clear legible 
latent fingerprints, two or three smudges, several partial prints, and 
one partial palm print. 

Q. And you took all these off down in the basement that day ? 
A. Yes, sir. 

Q. And,'now, this tape that you have, why does this tape-- 
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does it come ona roll? A. Yes, it does. | 
Q. And what did you do with these, rolled them when you took 
these prints off, you rolled the tape over the top of the print? A. Well, 
you would have a latent print, a visible print once it has been dusted-- 
THE COURT: No. What did you do in this case ?| Just say what 
you did in this case. 
184 THE WITNESS: Placed the tape over the top of the latent print, 
with both hands, without touching the print itself, just the tape on the 
print and you would lift the print from the surface it had been restingon. 
BY MR. JOHNSON: 
Q. Isee. Now, then, you would go there and put your tape on 
another print, is that correct? A. Ona--either white or black photo- 
graphic paper. 
Q. Well, now, is it your testimony now that you lifted a print 
from behind the mirror, put that on the white photographic paper, then 
went and lifted another print, and then put that on the white photographic 


paper? Is that what you are saying you did? A. That is what I do in 
lifting all these prints. 


Q. No, I want to know what you did, not what you do. A. Well, 
that's what I did. 


Q. You did that inthis case? A. Yes, sir. | 


Q. Well, now, did you separate the tapes as you took each 
individual fingerprint? A. I used a new piece of tape each time I 
lifted a different print. 

Q. Well, now, you indicated to us that you had three or four 
clear prints and several other smudges. Now, you didn't follow that 


procedure in that, did you? A. Yes, sir, these are the jones I have 
185 here. | 


Q. Isee. Now, in other words, the--only one print is on each 
one of the tapes? A. No. There may be two or three fingers ina 
line put on simultaneously, in the same way I lifted them (all. 

Q. Isee. Sir, now, let's see. Now, would you put these 
tapes, these cellophane tapes, on this photographic paper at the same 
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time? A. At the same time as what, sir? 

@. All at the same time, yes. 

THE COURT: The witness doesn't understand your question 
and I don't understand it either, Mr. Johnson. 

BY MR. JOHNSON: 

Q. There is a cellophane tape that you use to lift these things, 
is there not, sir? A. That's right. 

Q. Did you take that cellophane tape and put it on this paper 
at the same time all of the tapes you lifted? A. Having lifted a print, 
I placed it on the card, the paper, then I lifted another print. They, 
of course, wouldn't be done exactly the same time, but directly behind 
each other. 

Q. Now, would you place it on this same paper? A. The paper 
that I have room for, yes, sir. 

Q. Well, now, what size does your paper come in? 

THE COURT: What difference does it make, Mr. Johnson ? 

186 MR. JOHNSON: It makes a great deal of difference, if Your 
Honor please, about the way he placed this print on this paper, if some 
of them are segregated and some of them are not. 

THE COURT: I would suggest you address a direct question-- 

MR. JOHNSON: Very well. 

THE COURT: As to some specific print. 

BY MR. JOHNSON: 

Q. Now, you have a--your photographic paper was a sheet of 
photographic paper, wasn't it? A. Originally, yes. 

Q. And you cut it. Is that correct, sir? A. The paper we 


use for this latent print work is photographic paper, and we cut it to 
the size that we may need in fusion. 
Q. Now-- A. Could be five by seven, four by five, three by 


five. 

Q. Now, was this developed or undeveloped photographic paper? 
A. The paper you are holding is develope paper, unexposed develope 
paper. 
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Q. Was it developed or exposed paper at the time that you 
used it that evening? A. No, sir. That paper has never been ex- 
posed to light prior to being developed. 
127 That's why it contains the white finish. The exposed paper 
would be black paper. 
Q. Now, you were down in the basement looking at this car, 
taking these prints--were you taking them without light? |A. No, I 
had the use of a flashlight and the overhead bright lights. | 
Q. Isee. Well, did you indicate to us just a second ago that 
these had never been exposed to light prior to the time? A. No, sir. 
the paper that the print is on, that white paper, is used only fora 
contrasting surface to give you contrast between the latent print and 
the card that it's on. 
Q. Yes, sir. Now, when you placed--let's take this, for in- 
stance. This is not--you better mark this, I guess, Mr. Clerk. 
THE DEPUTY CLERK: Defendant's 2. 


(Item was marked Defendant's Ex- 
hibit No. 2 for identification.) 


BY MR. JOHNSON: 
Q. Now, is it your testimony, sir, looking at Defendant's Ex- 


hibit 2 that on three different occasions you placed tape on that paper ? 
| 


A. There are three separate pieces of tape, yes, sir. 

Q. And you then placed on three separate transactions, is that 

correct? A. That is true. 

188 Q. Andon this piece of paper, the same thing is true? A. Yes, 
sir, that is true. 

Q. Government 4A ? 

MR. FLANNERY: I object. The record won't reflect. He 

said, "This piece of paper." | 

MR. JOHNSON: I said 4A. | 

THE COURT: Mr. Johnson then said Government |4A. 

BY MR. JOHNSON: 

Q. Now, sir, when you prepared this white paper, did you 

prepare it, iid you just take it out of a folder of other white 
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photographic paper? A. No, sir. This particular paper I keep in 


my kit and this paper I process myself. 

Q. Isee. Well, now, was it in this size? A. I have several 
sizes in my fingerprint kit. 

Q. Well, Iunderstand. But was this paper in this size? 

A. At what time? I don't understand your question. 

Q. When you used it, sir? A. Yes, sir. That paper hasn't 
been cut or changed in any way since the print was placed on the 
paper. 

Q. Isee. And--now, referring Government's for identifica - 
tion, 5, have youa copy of that, sir? A. Yes, sir, I do. 

Q. I notice on the print that you have marked "B" that there 

189 is a fading down to the bottom of that print. 

MR. FLANNERY: Your Honor, might I object at this time? 
I haven't finished my direct examination of this witness and I under- 
stood that counsel was to pursue a line of questioning to determine 
whether or not these prints or photographs were admissible. 

That hasn't been determined and I haven't finished my direct 
examination. 

THE COURT: Do these questions go to the admissibility in 
evidence of the exhibit, Mr. Johnson? 

MR. JOHNSON: Yes, sir. At the present time, I am pointing 
out the fact, I have a comparable print that he made of the same 
lifted print. 

THE COURT: I think the question is a proper one, then, 

Mr. Flannery. Go ahead, Mr. Johnson. 

BY MR. JOHNSON: 

Q. Now, I notice that your print ''B" is faded around down at 
the bottom. Was there any reason for that? A. That fading, I be- 
lieve, is dirt or some foreign matter that was stuck to the mirror at 
the time. 

Q. At the time of what, sir? A. At the time of lifting, or 
at the time of placing the finger itself physically upon the back of the 


85 

mirror. What you call fading, I believe, is a question of focus. 
Q. Well, do prints deteriorate? .A. Latent fingerprints? 
190 Q. Yes. A. Yes, sir. 
@. After they have been lifted from the tape they deteriorate ? 
A. Depending upon the condition of the surface that it's on, or local- 


ity of the print--is resting-- 
Q. Have they deteriorated in this ? 
THE COURT: "This," referring to-- | 
MR. JOHNSON: Referring to Government 4 and Defendant's 


Exhibit No. 2. 
THE WITNESS: No, sir, there is no deterioration of that. 


BY MR. JOHNSON: 
Q. Well, then, can you--I want to show you--make this 


Defendant's No. 3. 


(Item marked Defendant's Exhibit 
No. 3 for identification. ) 


THE COURT: Will you come to the Bench? 

(At the Bench) 

THE COURT: I don't know what Defendant's 3 is, Mr. Johnson. 

MR. JOHNSON: May I bring it to Your Honor ? 

THE COURT: Yes. 

THE DEPUTY CLERK: It's the same as Government's 5, 
Your Honor, I think. | 

191 THE COURT: No, it isn't. I believe that what you are doing 

now in using Defendant's Exhibit No. 3, is that you are using a finger- 
print blow-up in which the photograph '"'A" is of the fingerprint or 
from the fingerprint card which the Court of Appeals has held inad- 
missible. Isn't that correct? 

MR. JOHNSON: Yes, but I haven't referred to "A|, 

THE COURT: Very well. 

MR. FLANNERY: May I suggest this while we are at the 
Bench, Your Honor, that these questions don't seem to go to the 
admissibility of the evidence, but appear to me to go to the weight of 
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the evidence. 
THE COURT: I think the question as to any blurring or any- 
thing of that kind or any fading is proper to establish or to test the 
accuracy of the latent impression, but I wanted to point out the poten- 


tial danger into which you are going when you use Defendant's Exhi- 


bit 3, because that is a part of the evidence that the Court of Appeals 
in the earlier case said was inadmissible. 

MR. JOHNSON: Yes, sir. I will only refer to the part ''B" 
of it, which is the latent print they said they had in their custody 
which I-- 

THE COURT: Well, as long as you realize the risk you are 
taking in asking. 

MR. JOHNSON: Yes. 

192 (In Open Court) 

MR. JOHNSON: May I, if Your Honor please, since I am only 
using photograph ''B" may I divide this print? 

THE COURT: You may. It's your exhibit. This is your De- 
fendant's Exhibit No. 3. 

BY MR. JOHNSON: 

Q. You said, sir, that it would not fade, that the fading oc- 
curred at the time you took the imprint? A. No, sir, I didn't say 
any fading had taken effect at all. 

Q. Isee.' A. I said dirt or foreign matter at the bottom 
portion of that, sir. 

Q. I see. And it wouldn't fade since this, would it? A. No, 
sir, it wouldn't. 

Q. Isee. Now, Iam going to show you Defendant's Exhibit 
No. 3. Do you think that as between Defendant's Exhibit 3 and Gov- 
ernment Exhibit No. 4, both of which have a print marked "B", is 
there a difference in those two prints ? 

THE COURT: Government Exhibit No. 4 is the latent finger- 
print. 

MR. JOHNSON: Yes, the latent fingerprint. 
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THE COURT: Very well. 
THE WITNESS: There is no difference between the two 
fingerprints, no, sir. The photographs have a difference. 
193 BY MR. JOHNSON: 
Q. Well, the photograph is faded? A. No, sir. |One isa 
little lighter in tone than the other. | 
Q. And it's your testimony, from your point of view, then, 
that the Defendant's Exhibit No. 3 and Government Exhibit 4A are 
identical except that they are just lighter photographs. Is that right ? 
A. The photograph itself, as a photograph has a difference in tone. 
Q. Isee. Did you take them both? A. Your exhibit, sir? 
Q. Yes. A. I made this print originally, yes. 
Q. You took them both, didn't you? A. Yes, sir|. 
Q. And it's your testimony that one is lighter than the other ? 
A. The photograph is printed darker in your exhibit 3 and the exhi- 
bit No. 5 we have present here. 


Q. Well, now, isn't the question of the lightness or the dark- 
ness of the impression have something to do with your analysis? 
A. No, sir, it doesn't. 
Q. Has nothing to do with it, is that right? A. No, sir. 
194 Q. And the absence or presence of certain ridges, if they 
are obscured in one, wouldn't have any difference--wouldn't make any 


difference? A. Ask me that question again, sir, please. 
Q. Would the absence of fingerprint ridges in a suspected 
print or test print, or suspected print, rather, would it make a dif- 
ference in the comparison, if some print ridges were not there or 
obscured by being light or too light to see? 
THE COURT: This question is addressed to fingerprints, not 
photographs. Is that right, Mr. Johnson? 
MR. JOHNSON: Photographs of fingerprints. 
THE COURT: The previous question was about photographs. 
Now, you are asking about fingerprints. | 
MR. JOHNSON: I mean photographs of fingerprints. I beg 


Your Honor's pardon. 

BY MR. JOHNSON: 

Q. Isn't that not true, sir? 

THE COURT: Will you restate your question? 

MR, JOHNSON: Yes, sir. 

BY MR. JOHNSON: 

Q. Would the fact in these examples you are about to give the 
jury, where one photograph is lighter than the other and some of the 
ridges are obscured, would make it relatively more difficult for you 
to compare, than, would it not, one that was clear? 

195 MR. FLANNERY: I will object to this question because the 
witness has previously testified and answered the question by myself. 
He made his comparison and reached his conclusions from the origi- 
nal print, not from the photographs. 

He said the photographs were prepared for demonstration pur- 
poses. Therefore, I think his question is improper. 

THE COURT: Do you want to be heard in answer to that objec- 
tion ? 

MR. JOHNSON: No, sir. 

THE COURT: I will sustain the objection. 

BY MR. JOHNSON: 

Q. Is it your testimony, sir, then, that--or beg your pardon. 
I withdraw that. 

You testified that you had made this comparison on a finger- 
print of Clayborne Bynum that had been furnished you. 

When did that print be furnished you? At what date? You said 
around the 20th, but do you have any record? A. The comparison I 
made involving this exhibit was in February of this year. 

Q. February of 1959? A. On this exhibit I have made today, 
yes, sir. 

Q. And that was furnished you as Bynum's print, is that 
correct? A. That was the name on the card, yes, sir. 

Q. And with regard to that examination at that time, did 
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196 you make a full, complete comparison at that time of that 
print? A. Yes, sir, I did. | 
Q. Did you ever--no--I notice that these prints--pardon me 
--Government 4 for identification, and Defendant 2 for identification, 
although you identify them as of dates, you didn't put the date on the 
prints when you took them off, did you? A. Would you ask me that 
again, please, sir? 
Q. These lifted tapes that you have, you didn't pe the dates 
when you took them off, did you? A. I don't recall putting the date 
on the reverse side of the print, no, sir. | 
Q. Well, now, you put all the rest of the information except 
the date? A. That's right. The tag number of the car, make of 
car, location. The date was on the jacket that I made up, 
Q. Isee. Well, now, you were putting information--where 
did you put this on the back, up in your office? A. On the back of 
the latent print card? 
Q. Yes. A. No, sir. That was done immediately after I 
lifted the print while sitting in the automobile, and working around the 
automobile. 
Q. But you didn't put the date on it at that time? | - Idon't 
recall if I did or didn't at that time. 
197 Q. Isee. Will you look at it and see if you did put the date 
on it, sir? A. The date does not appear on either one of the cards, 
no. 
Q. Was there any reason for not doing so, sir? A. Not that 


I can recall, no, sir. 
Q. At that time you had not made up any cards sini as this 
envelope, had you sir? A. No, sir, that jacket is made up if you get 
latent prints at the scene, or the automobile in this case, you make 
the jacket up if you retain prints. | 
Of course, you wouldn't make the jacket if you do not recover 
fingerprints. | 


Q. Isee. In other words, this jacket remains in| your office? 
| 
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A. Yes. 

Q. And after you go down and make these prints, and put the 
information on the back of the prints, then you come up sometime 
later and make the jacket for it in your office? A. Yes, sir, im- 
mediately upon returning upstairs. 

Q. And with regard to these lifted prints, about how many-- 


you said you have taken countless prints, is that correct? A. Yes, 


sir. 

Q. Do you lift them as a matter of general practice ? 

198 A. If the print is what I call a good print, a good print that 
is clear and sharp, and easily compared, I make the original lifting 
of the print in actual size. 

Q. Well, you lifted smudges inthis. A. Yes, I did. 

Q. Well, ‘what do you mean by telling us, if the print is a 
good clear print, \you lift it? You also lift the smudge prints, too, 
don't you? A. Yes, sir, that's true. 

Q. Well, iyou lift all prints, is that it? A. I will lift all 
prints if the object or the surface that the print is on is“acceptable 
to lifting, but you may run across surfaces, could be soft or in mov- 
ing or touching, they may break or deteriorate, or crumble, at which 
time you would photograph them. 

Q. Isee. Now, with regard to this process of lifting, do 
you know how many you lifted that day ? 

THE COURT: You asked the witness that question. I think 
he told you the answer. He said three, several good prints, smudges, 
palm print, etc. I think you asked that question. 

MR. JOHNSON: I meant any other cases, Your Honor. 

THE COURT: Make the qv stion clear, then. 

BY MR. JOHNSON: 

Q. How many other cases did you check the--fingerprints 

199 that day? A. I don't recall the number. I did do other fin- 
gerprint work, latent print work, in the course of the day. Exactly 
what and the number I do not know. 

Q. Did you follow the same process in lifting prints that you 


$1 | 

did in this case? A. All my processing in lifting the prints is always 
the same in the actual lifting. | 
Q. Well, now, did you do otherlifting of prints down there 

that morning while you were down there? A. Down there where ? 


| 
Q. Inthe basement, Iimagine, sir. A. Not that I recall, 


no, sir. 
Q. Now, I notice on this 4A for identification, you have typed 
| 


some information on here. Was that the information you put on there 
that morning? Did you type all-- 
THE COURT: Will you show the witness the exhibit, Mr. 
Johnson ? 
(Mr. Johnson hands exhibit to witness. ) 
BY MR. JOHNSON: | 
Q. Did you type that on there that morning? A. Yes, I did. 
Q. Now, after you typed it, did you put anything else on it? 
A. Immediately after I typed it? | 
200 Q. Yes. A. No, sir. | 
Q. Well, when did you put in there "black and cream top" or 
something like that, in pencil? A. Sometime later on that day. 
Q. You sure it was that day? A. Yes, sir. | 
Q. Well, now, was there any reason for you not putting it on 
there at that time? A. No, sir, no particular reason. | 
Q. Do you know how you happened to put that phrase on there 
in pencil? A. How I happened to put it on? 

Q. Yes, sir. A. What is--I don't understand exaetly. 

Q. How did you happen to type part of it and put part of it in 
pencil? A. It happened sometime during the day while I was exa- 
mining the fingerprints. Sometime during the course of the day prior 
to putting them in the file and checking my jacket over in a final check, 
and then placing in a file for future reference. | 

Q. Well, now, later on that day, what were you checking ? 
A. Idon't recall offhand what I was checking. I said I examined 
these prints that I had here. | 
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201 Q. Well, now, you examined them for what, sir? A. That's 


for their clarity, Sharpness, how many prints were good. 

MR. JOHNSON: That's all. 

MR. FLANNERY: I renew my offer into evidence, Your 
Honor, of Government's Exhibits 4, 4A, and 5. 

THE COURT: The exhibits will be admitted in evidence. 


(Government's Exhibits 4, 4A, 
and 5 for identification admitted 
in evidence. ) 


* * 
FURTHER CROSS EXAMINATION 

BY MR. JOHNSON: 

Q. Mr. Dion, did you take any other photographs? A. That 
day ? 

Q. Yes. A. I don't recall that I did, no. 

Q. Did you only take two pictures of this car? A. I don't 
know how many pictures I took of that car. I recognize taking these 
two particular pictures. 

Q. Have you any records to show how many pictures you 
took? A. No, sir. 

Q@. What? A. No, sir. We have a book that we place-- 
latent print book,' photographic book, at which time we visit a scene, 
description of what we have done, what we possess, and the date, 
but I don't recall having the amount of pictures that I took. 

214 Q. Isee. Do you recall whether you took a picture of the back 
of the car? A. I don't recall taking a picture of the rear end of the 
car, no, sir. 

Q. Now, referring to your exhibit "A" and "B" you indicated 
two places, six and nine, I believe it was, now looking at photograph 
A," Government's Exhibit that you prepared, at six, which is the 
print that you were furnished, six is an ending ridge, then, is it? 

A. Yes, sir. 

Q. Now, looking at the comparable print on the suspected 

photograph, it looks like six is joined to the ridge, is not that a 
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bifurcation? A. In photograph "B" point six or characteristic six, 
is still an ending ridge. 

Q. Well, now, what is the difference between an ending ridge 
and a bifurcation? A. An ending ridge will show direction asa 
ridge, and will come to an abrupt end or break. It may continue on 
but will show a break. 

Q. What is a bifurcation? A. A bifurcation is where two ridges 
may join to form a single ridge or where a single ridge may split and 
form two separate ridges. | 

Q. Now, let's look at the photograph in item '"'B,"! is it your 

215 testimony that where you have six going over there, that the 
lines don't come together? A. The ending ridge six does not touch 
that surrounding ridge or the ridge next to it. 

There is a certain amount of dirt laying there in that latent 
print which may appear to give you that-- 

Q. In other words, there appears in this known print that 
| 
you have here a clear picture that six does not join that next ridge. 
You see a space in between it, don't you, where it ends? A. In 
image "'B". | 
Q. In image "A" you see where six-- A. Yes, sir. 


Q. You can see a well defined and it's--it's broken there. 


A. Yes, sir. 
Q. Now you look over on the other side and you nie that six 

is identical with point six in "A"? A. Yes, sir, itis. The appear- 

ance of this dirt may tend not to show the break. | 

Q. Well, now, how could you tell that that is dirt? A. Well, 

before--as to what it is-- 

Q. Well, how-- A. Foreign matter, something that has in- 

terfered, be on the surface or within the print itself. | 
216 Q. But how do you tell that that is dirt and not the man's 
ridge that's doing that? A. You have this bottom portion of this 
photograph you asked me about earlier, the foreign matter that-- 

THE COURT: No, you are not answering the question. Read 
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the question to the witness, Madam Reporter. 
(Whereupon, the pending question was read by the reporter.) 
THE WITNESS: May I ask you to rephrase that question 
again, please? 
BY MR. JOHNSON: 
Q. How do you tell that this apparent bifurcation which you 


explained as dirt, how can you tell actually that it's dirt and not 


actually a bifurcation? A. Well, there is no way you can actually 
tell what this matter is that's causing this adhesion, or what you 
describe as adhering to the next ridge, no way I can tell that. 

Q. Well, in other words, it might be a ridge, there might be 
a bifurcation there. A. Might appear to be a bifurcation, yes, sir. 

Q. Well, isn't that all we have is the appearance of this 
thing? A. I don't understand what you mean. 

Q. Isn't it the only thing that you are putting out is what 
these two things appear to be identical? A. I still can't quite answer 

217 that question the way you put it, how it appears to be. 

Q. In other words, aren't you telling us that you compared 
these things by your visually looking at them and pointing out visual 
similarities? A. Yes, sir, that is true. 

Q. Well, now, I point out to you this dissimilarity, point six, 
and you say that--you ascribe it to some dirt. 

Well, now, how do you know it's dirt? A. Well, I have no 
basic way of knowing what caused this ridge to lay or appear to lay 
upon the other, but from the experience I have run into, I can notice 
that the dirt lying throughout the print, and in that particular 
characteristic that may have filled that opening, making it appear to 
be dirt or some foreign matter. What it is, I don't know. 

Q. Now, let's look at point eight. Is point eight a bifurcation 
or ending ridge? A. Point eight is a bifurcation. 

Q. And, 'now, with regard to point seven, on your--on num- 
ber "A," picture "A," is that an ending ridge? A. Characteristic 
seven on image "A" is an ending ridge. 
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Q. Now, let's look at the suspected print ''B," is it your 

testimony that that isn't a bifurcation in point "B", in print "BN? 
A. Characteristic seven, sir? | 

218 Q. Doesn't that--in other words, your testimony is that this 


is an ending ridge at point seven in photograph "A." A. That is 


true. 
Q. Now, when we look at photograph ''B," it apparently, this 

ridge joins with that next ridge, which would make it a bifurcation, 

isn't that true? A. No, sir, that characteristic in photograph "B" 


is an ending ridge also. | 
Q. And is your testimony then that at point seven, that the 
ridge does not meet that next ridge, is that correct? A. No, sir, 
it does not. | 
Q. Isee. Now, let's look at the next ridge to the|right of 
seven. Is that right? A. Yes, sir, in photograph "A," I assume? 
Q. And you see that goes continuously up and over and around 
on picture "B," doesn't it? A. Yes, sir, that is true. | 
Q. It doesn't do that on photograph "A" though, does it? 
A. No, it doesn't very strongly. | 
Q. Well, now, tell me why it does it on ''B" and doesn't do 
it on "A" if they are identical? A. That ridge which you are des- 
cribing to the right of characteristic seven in photograph ey goes 
up and turns around and comes back down, but you will ace right 
at its peak, you will notice there is a form, obstruct over there, 
219 where possibly the ink did not stick when it was rolled on, 
or the ink clogged into the sweat pore itself, whereas on the latent 
print, it does not show. | 
Q. In other words, you are saying that they are not identical 
in that regard, but there is a reason for it. Is that what you are 
telling? A. There is a reason in the inked print which I think I 
recognize as to that ridge having what you say is an apparent break, 
but it appears as a sweat pore right at the peak of that ridge where 
it turns over and comes back down on the opposite side. 
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Q. Why wouldn't--if there was a sweat pore there, same 


finger must have taken photograph ''B," same sweat pore there ? 


A. In photograph "B" I have a certain amount of control, a finger- 
print man in taking certain inked prints, has a certain amount of 
control over the taking of the print, and certain conditions that you 
are working under, whereas in photograph '"B" I have no idea why this 
happened here. I wasn't there when it was placed on the mirror. 

I had no control over the--of it being placed on the mirror, 
no way to help to get the best print. I had to take this latent print 
for what I had there. 

@. In other words, this latent print is a clearer print than 
the print taken by the--taken in anything, isn't it? A. No, sir, 
that is your opinion. 

220 Q. Well, ‘now, is it your suggestion that in print ''B" at 
point seven, where it makes a complete circle around, is a sweat 
pore there that forms a perfect in-line contour? A. That is a con- 
tinuous looking bridge. This area or this imperfection you are 
talking about appears to be a sweat gland, looks like it causes a 
break in that ridge. 

Q. Well,'now, wouldn't the sweat gland have been operative 
in '"B" as well as "A"? A. That Ido not know. 

Q. Now, just referring to the suspected print, which is the 
print ''B," that is the lifted print, the characteristics that you point 
out for identification now are not the same as the characteristics 
that you pointed out before, are they ? 

THE COURT: By "before," you mean-- 

MR. JOHNSON: Attheprior trial. 

THE WITNESS: I don't recall the prior trial which charac- 
teristics I had numbered or drawn. 

BY MR. JOHNSON: 

Q. May I show you this, sir? 

THE COURT: Is that marked for identification? 

MR. JOHNSON: Exhibit B. 
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THE COURT: Exhibit-- 
MR. JOHNSON: Defendant's Exhibit-- 
THE COURT: Three? 
MR. JOHNSON: Three, yes, sir. 
221 BY MR. JOHNSON: 
Q. They are not the same characteristics that you pointed out 


before, are they? A. Yes, sir, they are the same characteristics, 
but a different number, I believe. 
The exhibit, Defense Exhibit No. 3, you just handed me, that 
same characteristic is there. At that time I put a number of five on 
that characteristic. 
Q. Now, let me see that so that I can show you--point out what 
I mean. | 
Now, so that you may compare them or referring you to--I 
don't know what the Government exhibit is--referring you to Government 
Exhibit 5 and Defense Exhibit 3, is it your testimony, sir, that the 
points of identification are the same in those? A. The characteristics 
are present in both of these exhibits. As to their number, I may have 
numbered them differently in making my second exhibit. 
I didn't recollect what my numbers were in my first exhibit. 
Q. Now, in your examination in Defense Exhibit No. 3, you 
refer to five points of similarity in the top part of that finger. 
Do you refer to five points of similarity in the top part of the 
finger in Government Fxhibit 5? A. Will you please rephrase that or 
222 ask that question again, please ? 
Q. In defendant's Exhibit 3, you refer to five ‘ute of simi- 
larity in the top part of that finger. 
In Government Exhibit 5, you refer to two points of Similarity 
| 


in the top part of that finger. | 


Is it your testimony that those are identical? A. Yes, Sir, 


| 
all these characteristics are identical. | 


| 
Q. In other words, they are all the same? A. Yes, Sir. 
They are all the same. The numbers may be different, but the 
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characteristics themselves are the same. 

@. Well, can you correlate for me, is the characteristic that 
you point out as one in photograph ''B,"' what number will that be cor- 
related in Exhibit 5? A. Exhibit one, that's on this old exhibit that 
you--excuse me--Defendant's Exhibit 3, characteristic one, I have 
marked in the new exhibit as characteristic three, the ending ridge 
lying in that bifurcation. 

Q. And character two in Defendant's Exhibit 3, you marked 
as what? A. In the Defendant's Exhibit No. 3, the character two 
that's marked on there, I have now marked as characteristic number 
four on this new exhibit. 

Q. And what is character number one, characteristic number 

223 one on Government Exhibit No. 5, what is that correlated with? 
A. Government Exhibit No. 5, characteristic one is marked on De- 
fendant's Exhibit ‘No. 3, as characteristic number twelve. 

Q. Number twelve, is that correct? A. Yes, sir. 

Q. Now, ‘Mr. Dion--now, sir, I want to show you number one, 
Government Exhibit No. 5, number one, Defense Exhibit No. 3 you say 
is identical with number three, is that correct? A. Will you ask me 
that question again, please? 

Q. Is number one on this, identical with number three as you 
have marked it on Government Exhibit No. 5? A. Yes, sir, it is. 

Q. Isee, sir. That is all I wanted to know. 

MR. JOHNSON: I think that's all I have. 

THE COURT: Any further questions ? 

MR. FLANNERY: No. 

THE COURT: How many points of similarity did you find be- 
tween Government's Exhibit No. 4 and the fingerprint you identified 
as defendant's fingerprint from Government Exhibit No. 3, Mr. Witness? 

THE WITNESS: Sir, I have marked out fifteen. There are more 
that I have not marked out. 

224 THE COURT: I asked you how many you found. 


THE WITNESS: Approximately eighteen or twenty, sir. 
* * * 


* 


[ Filed Oct. 6, 1959] Washington, D. C. 


Thursday, June 4, 


* * * 


PROCEEDINGS 


1959 


* 


MR. JOHNSON: May it please the Court, there are one or two ad- 
ditional questions I would like to ask Mr. Dion. He was on the stand 


when you adjourned yesterday. 
THE COURT: How many, Mr. Johnson? 


MR. JOHNSON: Well, there may be seven altogether. 


THE COURT: Very well. Is the witness available? | 

MR. FLANNERY: Yes, he is. 
Whereupon, 

EDWARD JOSEPH DION, JR. 


the witness under examination at the time of the adjournment on the 


previous day, resumed the witness stand, and, having been previously 


duly sworn, was examined and testified further as follows: 
FURTHER CROSS EXAMINATION 
BY MR. JOHNSON: 


©. Mr. Dion, yesterday during the course of my cross examination, 


you indicated that after.you had removed the print, I am réferring to 


Government's Exhibit No. 4, that you put it on this unexposed photographic 


paper, that was cut to fit this, and immediately while you were down 
| 


stairs wrote down the place where these prints came from: 
rect? <A. Yes, sir, that is true. | 


Is that cor- 


Q. Now, do you remember testifying in the last trial, sir? A. Do 


I remember testifying in the last trial? | 
| 
@. Yes. A. Yes, sir. 


Q. Iam going to ask you if you didn't testify to this ite in this fashion 


with regard to where you put that notation on the back of the paper. 


Page 89 of the record. Question by Mr. Flannery. 


Now, officer, no, now then after you had 
that print you had lifted, what did you do with it 
next? 
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A. I lifted the print and coming back into the 


Identification Bureau, I placed it in a jacket and 
marked the identification as to the location of the 
print, where it came from, as to the automobile 
and what not. 
Is that, now which of the two statements is true? Is the statement 
that you made on the first trial true, or is the statement you made on this 


trial true? 
MR. FLANNERY: Your Honor, I would object if that question is 
asked for the purpose of impeachment. It doesn't establish any impeach- 


ment at all. 

There is nothing inconsistent about the testimony in either instance, 
and I am going to object to that question, object to him asking the witness 
which statement is true or which statement is not true. 

THE COURT: I think the proper question to the witness, Mr. Johnson, 
is whether this question was asked him and he gave this answer. 

BY MR. JOHNSON: 

@. Then, sir, in that regard, when.you were asked that question on 
the trial before, didn't you give that answer? A. I believe I did, yes, sir. 

Q. Now, have you any explanation of the difference between your 
testimony before and your testimony today ? 

MR. FLANNERY: I object to that question becapse there is no differ- 
ence. 

THE COURT: What do you say to the objection? 

MR. JOHNSON: I say, if Your Honor please, this witness has 
testified to this jury that he identified the exhibit No. 4, that he testified 
to this jury that on the back of it, that he at the time he took the prints 
off, while he was down stairs in the car, that he wrote on the back of it 
where he took each print as he put each print on this piece of paper. 

That prior to this, when the issue wasn't drawn so sharp, that he 
testified in a prior trial that he did not do that. That he put these prints 
on this piece of blank paper and after he got back up into the Identification 
Bureau, he put on the back of it the place where the print came from, the 


101 
number of the car, and the location of the prints. | 
THE COURT: I will overrule the objection. Answer the question, 
Mr. Witness. | 
THE WITNESS: Your Honor, I believe Mr. Johnson-- 
THE COURT: Just answer the question. | 
THE WITNESS: Will you ask me that question again please, sir? 
THE COURT: Read the question, Madam Reporter. | 
(Whereupon, the pending question was read by the reporter. ) 
THE WITNESS: Yes, I do. 
BY MR. JOHNSON: 
Q. Whatis it? A. In the prior trial, the question as Mr. Flannery 
put it to me, I answered in respect to the information goink on that jacket, 
which the latent prints go into, into a file for latent prints,, whereas now, 
you are asking me as to the information I put on the reverse side of the 
prints as they stood on that unexposed photographic paper. 
THE COURT: Any further questions? 
MR. JOHNSON: Yes. 
BY MR. JOHNSON: | 
Q. Now, perhaps you didn't understand the question clearly. Your 


explanation now is that in answering the question before, that you were 
referring to what you put on the envelope, which is Government 4A, is 
that correct? A. I would like to have Mr. Flannery's-- ! 

THE COURT: No. Just answer the question. 

THE WITNESS: Yes, I am referring to that jacket you are holding, 

in answer to Mr. Flannery's question. 

BY MR. JOHNSON: 

Q. Iam going to show you Government Exhibit 4A and ask you 
where on that exhibit do you find any statement that you put on there about 
the location of the print? A. I have a notation typed on with the type- 
writer, "Prints from mirror and vent glasses." | 

Q. Rear and vent glasses? A. Yes, sir, that's ventilator glasses. 

Q. Well, why is it, then, sir, that the particular print that you 
identified as Bynum's print from the rear vision mirror isn't on the front 
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of that jacket? A. I marked all the prints and all the lifting as such 
and put the notation as Prints from mirror and vent glasses," that's 


the total of all prints lifted from that particular automobile. 

Q@. Now, tell me this, sir. How many prints did you take from the 
mirror? 

THE COURT: Iam going to have to point out that you asked this 
question yesterday. You questioned the witness in detail about the number 
of fingerprints that were lifted. 

MR. JOHNSON: I think I--he said he had three or four plain prints, 
may it please the Court, but I don't think I specifically asked him about 
how many prints he took from the rear vision mirror. 

THE COURT: You have already completed your cross examination 
of this witness on one occasion. I think this is repetitious, Mr. Johnson. 

MR. JOHNSON: Well-- 

BY MR. JOHNSON: 

©. Sir, did you take more than one print from the rear vision mirror? 

THE COURT: This is the same question, Mr. Johnson. 

MR. JOHNSON: Well, may I make a tender at'the Bench, if Your 
Honor please. 

THE COURT: You may. 

(At the Bench) 

MR. JOHNSON: May it please the Court, this witness has testified 
that these are all the prints that he lifted. 

It’s on the identification of these prints, there is only one print 
taken from the rear vision mirror and I am going to show by his own testi- 
mony that he took more than one print from the rear vision mirror. 

THE COURT: Very well. You may ask the question. 

(In open Court) 
BY MR. JOHNSON: 

Q. Mr. Dion, how many fingerprints did you lift from the rear 
vision mirror? A. There were three or four clear sharp prints on the 
mirror. 

Q. Where are they, sir? A. The prints I believe you have there. 
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Q@. Ihave them, sir? Identify them, sir. A. No, eeconaing to 
my notations, I was mistaken. There is one print from the e rear view mirror 
and the rest are from the vent glass or molding. 
Q. Now, do you remember at page 87 in the last trial testifying as 
follows: 
Tell us what you did in regard to this rear view mirror. 
A. Using a print powder I dusted this rear view mirror 
and lifted several prints from the mirror. | 
Now, what happened to those prints? A. I don't recall at this time 
as to having several prints from that mirror or whether there was only 
one. | 
Q. Well, would your memory be better now, almost two years 
later, than it was then? A. No, sir. In regards to my memory over two 
years, I don't know that it would be any better now than it was then. I 
am now looking at the notations I have placed on the cards, 
Q. Well, now, do you know what could possibly have happened to 


the other prints? A. Iam not sure that there were other prints, Mr. 
Johnson. 


Q. Now, with regard--did you take any pris off of Bynum's auto- 
mobile? A. No, sir, I did not. 
Q. Did you take any other photographs except the ones that you have 
exhibited to this jury of Bynum's automobile? | 

THE COURT: You asked the witness this question yesterday. 
MR. JOHNSON: I think he testified that those photographs were the 
only ones he took. 
THE COURT: His testimony is a matter of record. | 

BY MR. JOHNSON: 

@. Now, reading from page 83 of the record: 
Now, we will show you what has been marked 
as Government's Exhibit 5 for identification. This 
is Mr. Flannery talking, and ask you if you can 
identify that. A. This is another photograph taken 


of the rear end of the same automobile in which the 
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other photographs of the torn seat appear. 
Do you know what happened to that photograph, sir? A. No, sir, I 
do not. 
Q. Well, what did you do with it, sir? 
THE COURT: The witness has said he doesn't know wh at became of 
it, Mr. Johnson. 
BY MR. JOHNSON: 

235 Q. Now, yesterday, sir, during the course of your cross 
examination, you explained the difference in the fingerprint as being an 
oil blot that was on this man's print. 

Do you remember testifying in the former trial as follows at page 
118 about that difference, beginning at page 117? 
That ridge--well isn't it your testimony now 
that the two points on this ridge to the left of point 
six are not identical in the prints? Isn't that your 
testimony? A. That ridge is broken in print "A". 
The ridge is continuous. In print 'B" and that par- 
ticular ridge you are talking about it shows up as a 
white space. Yes, sir. 
©. Well, then, they are not identical in that regard? 
A. No, sir. 
©. Isee. But all fingerprints are identical if 
they are the same, aren't they? A. The character- 
istics of such prints are identical, yes. 
THE COURT: Don't read so fast, Mr. Johnson. 
MR. JOHNSON: Yes. 
BY MR. JOHNSON: 


@. Well, these two prints are allegedly made by 


the same man, weren't they? A. Yes. 
Q. They-- 
THE COURT: Just a minute. I don't think these are impeachment 
questions, Mr. Johnson. 
MR. JOHNSON: I had to lay the predicate in order to show what it 


is. It's right here, sir. 
BY MR. JOHNSON: 
Q. They should be identical, then, shouldn't 
they, sir? A. Yes. | 
Q. They are not identical in this particular, are 
they? A. In that particular ridge. 
THE COURT: Is there any explanation for that? 
THE WITNESS: Yes, sir, there is. 
THE COURT: What is the explanation? 
THE WITNESS: Several explanations of which 
I don't know for sure what the cause was in this par- 
ticular print, but dust on the surface, a layer of dust 
will act as an insulation, a small speck line across 
that ridge that was between the contact of the drint 
and the surface it touched will act as an insulator in 


that print, or oil from the finger may have excreted in that 
particular spot. | 
Is that testimony correct, sir? | 
MR. FLANNERY: Your Honor, I object because counsel didn't 
read the complete answer. 
THE COURT: I will sustain your objection unless the complete 
answer is read. | 
MR. JOHNSON: Several explanations of which I don't know for 
sure what the cause was-- 
MR. FLANNERY: He is just repeating what he rea I I request that 

the Court tell him to finish the answer. He started to read it all over 
THE COURT: Read the complete answer. Go ahead. 
MR. JOHNSON: | 
THE WITNESS: Several explanations of which| 
I don't know for sure what the cause was in thi 
particular print, but dust on the surface, a 
layer of dust will act as an insulation,, a small 
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speck line across the ridge that was between the 


contact of the print and the surface it touched, 


will act as an insulator in that print, or oil 

from the finger may not have excreted in that 
particular spot. You have capillary glands there 
in the iridge of the print itself and there was 

a piece of dirt stuck in that particular gland, 

you will not excrete oil :nd not leave that 
portion of the print. 

Now, isn't that contrary to your explanations of this dirt, that the 
reason that that thing was there was because there was an oil excretion 
at that point? 

MR. FLANNERY: Your Honor, I object to that question. I see no 
distinction. I don't think it's a proper impeachment question. 

My recollection is that the witness has testified to substantially 
the same thing. 

THE COURT: I will overrule your objection and let the witness 
answer the question. Go ahead. 

THE WITNESS: No, sir, I don't believe there is a difference in 
my answer there.. There may be a difference in phraseology, but I 
believe the answers are the same basically. 

THE COURT: Have you completed your questions, Mr. Johnson? 

MR. JOHNSON: I have one further question. 

BY MR. JOHNSON: 

@. A further explanation that you made with regard to that print 
which was a -- I called your attention to the fact yesterday, sir, that in 
the print that you had that was taken by the gentleman that testified that 
he took Mr. Bynum's print, Mr. Williams, I call your attention that that 
print did not contain a continuous loop around. 

It contained 'a breaking and you explained to this jury yesterday that 

that was not--that was not taken by an experienced man or in some 
such fashion, it wasn't a complete print. Do you remember that, sir? 

MR. FLANNERY: Your Honor, I object to the form of counsel's 
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question. By summarizing the evidence, he, in effect, is testifying. 
I suggest that he should ask questions and not gammarize the 
evidence. I, therefore, object. 
THE COURT: I don't think that the witness so testified that any- 
one was incompetent in taking the print, Mr. Johnson. 
I will sustain the objection to the form of the question |for that 
reason. 
BY MR. JOHNSON: 
©. With regard to this testimony about the fact that the print that 
you examined yesterday, that was taken by Mr. Williams, did not have a 
continuous ridge, whereas the suspected print had a joining, where I 
called your attention to the fact, that you indicated it was an ending ridge, 
and I suggested to you since it joined it was a bifurcation. 
You suggested that the reason was that in the taking of the print an 
error may have been made. Is that correct? 
MR. FLANNERY: I object to that because, first of all, in the ques- 


tion, he is summarizing; secondly, it's repetitious, repetition, gone into 


yesterday, Your Honor. 
THE COURT: The question is repetitious. I will sustain the ob- 
jection. 
BY MR. JOHNSON: | 
©. Now, I will call your attention, then, to your testimony at page 
121, sir, in which you testified as follows: 
Q@. So that point of identification is only 
partially te, is that right? A. No, sir, the point 
I pointed out in the northern end of that ridge, | which 
is itself, is a characteristic, and I have so pointed 
out, the lower half of that photograph "'B, " that circuit 
never touched the mirror. 


THE COURT: Don't read so fast. The reporter can't keep up with 

you, Mr. Johnson. 
MR. JOHNSON: Beg your pardon, sir. | 

A. No, sir. The point I have pointed out is 
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the northern end of that ridge which in itself 
is a characteristic and I have so pointed it out. 
The lower half of that paragraph "B", photo- 
graph'''B, " that surface never touched the mirror. 
There is no ridge at all showing up in that right hand 
corner, whereas in photograph "A" is an inked print taken 
by an experienced fingerprint man who obtains all the 
print with ink purposely to obtain a good clear legible 
full print, whereas this latent print is a portion of a 
print. Did you testify to that? 
MR. FLANNERY: I object to that, Your Honor, because at the 
previous trial, as this lawyer well knows, there were different exhibits. 
THE COURT: This is repetitious. I don't think this is an impeach- 
ment question. I will sustain the objection. Do you still have one more 
question, Mr. Johnson? 
MR. JOHNSON: May I examine just one other note I made, if Your 
Honor please? 
BY MR. JOHNSON: 
Q. Yesterday, Mr. Dion, in response to His Honor's question, 


at the end of your examination, you indicated you had some 14 points of 


similarity that you brought out between these prints. 

THE COURT: The witness did not so testify. 
BY MR. JOHNSON: 

Q. Is there any limit of the amount of points of similarity, sir, 

between prints of different people? 

THE COURT: Will you read the question, Madam Reporter? 
(Whereupon, the pending question was read by the re- 
porter.) 

THE WITNESS: You would not have points of similarity if the 

prints were different or of different people. 
BY MR. JOHNSON: 
@. Now, I want to ask you, didn't you testify as follows, sir, at 
page 127: 
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So this might not be a right index finger | 
it might be. A. No. I said you could get points 
of similarity. | 
How many points of similarity could you 
get? A. As many as you would have, I suppose. 
@. As many as you get here, couldn't you? 
A. Of similarity, yes. | 
Now, is that the way you testified? | 
THE COURT: Just a minute. This is not an impeachment question. 
The question to the witness related to prints of different people. This 
examination relates to points of similarity in identical fingerprints. 
I don't think that's a proper impeachment question. | 
MR. JOHNSON: I didn't want to read it all, but I will have to read 
it all, if Your Honor please, and lay a foundation for it then, if it please 
the Court. 
Are any two prints of any finger on the same man the same, 
identical? A. Yes, sir, that's true. | 
Q. So, it's true that they may be the same? A. The same prints, 
as I understand it, on the same individual, would have the same character- 


istics or similarities as you have called them. 


Q. On different fingers? A. No, sir. On the same finger of the 


same man. 
Q. And does each individual have a different fingerprint on each 
individual finger? A. Yes, sir, that is true. 
Q@. Is that the same type of differentiation that you make so that you 
can identify the identity between two prints, suspected print and a normal 
print of one finger? A. Yes, sir, that's true. 
©. Could you compare two prints of people, the identical prints 
of two different people ? | 
THE COURT: Just a minute. | 
MR. FLANNERY: I object--very confusing question. 
THE COURT: Your objection is sustained. | 
BY MR. JOHNSON: | 


Q. Could you compare two different--you said you could compare 
| 
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two different fingers? 


MR. FLANNERY: Object. It's repetitious. 

THE COURT: I don't understand what you have in mind. I suppose 
you could compare anything. You could compare a bowl of sour cream 
with an apple. You can compare anything. I don't think this is a proper 
question. 

MR. JOHNSON: You wouldn't get points of similarity though, 

Your Honor. 
THE COURT: That is not in your question. 
MR. JOHNSON: I see. 
BY MR. JOHNSON: 

Q@. Can you find points of similarity between two different people's 
fingers? A. Mr. Johnson, you can find points of similarity between 
two different people and two different prints, which is different than points 
of identification, similarity, yes. 

Q@. You can find points of similarity or comparison? A. Similar, 
yes, in regards to characteristic, ending ridges, and what not. 

©. Ending! ridges and what not? A. You can have ending ridges 
in two different fingers, in fact, all fingers are made up of ending ridges 
or islands, which' you could consider to be similar, but not identical. 

@. Now, how many points of similarity could you have in different 
fingers? A. Ihave no idea. You would have to look to find them. 

Q. Well, could you have as many as 14? A. Ibelieve so, yes. 

MR. JOHNSON: That's all. 

MR. FLANNERY: That's all. 

THE COURT: Step down. 

(The witness left the stand. ) 

MR. FLANNERY: Your Honor, the Government rests. 

MR. JOHNSON: May it please the Court, may I approach the 
Bench ? 

THE COURT: You may. 

(At the Bench) 
MR. JOHNSON: If Yair Honor please, the U. S. Attorney's office 
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has a letter from Clayborne Bynum. It was written in 1957. 

I would like to have that letter produced. I went down to the United 
States Attorney's office to get that letter, and they told me Mr. Flannery 
had it. | 

MR. FLANNERY: In the first place, I don't know what letter he is 
talking about. 

Secondly, if there is such a letter, he has no right to it. Property 
of the U.S. Attorney's office. 

THE COURT: What is the nature of the letter? | 

MR. JOHNSON: The letter is a complaint by Clayborne Bynum to 
the United States Attorney, that someone took his fingerprints off of his 
automobile and are using those prints to charge him with this robbery which 
he did not do, outlining where he was on the night of this robbery. 

THE COURT: Do you have such a letter? 

MR. FLANNERY : I don't know, Your Honor. I will make a search 
for it, but, assuming that there is in existence such a letter containing 

such a self-serving declaration, I fail to comprehend how it could 
possibly be of any use to Mr. Johnson in the defense of this case, nor can 
I see any right that he has to that letter, if there is such a letter. 

THE COURT: If there is such a letter, I will permit him to examine 
it. If you have such a letter, you can examine it. | 

MR. JOHNSON: May it please the Court, I wonder if the record 
might not show in addition to this, that, in the former trial of this case, 
it isn't a matter for this jury to determine, merely a matter of search and 
seizure--in the former trial of this case, they took Bynum's fingerprints 
illegally, that this same officer testified that he made the! identification, 
made the identification from those prints, so that they have an identifica- 


tion of Bynum being the person that made that print behind the mirror. 
Then, as a result of that, subsequently, they found out that he had 
prints at the Federal Bureau of Investigation taken when he was 16 years 
old. | 
And because of the information that they had, which! Mr. Dion testi- 
fied he would be powerless to find--to identify that print without some 
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suspected print, without some identifying print to compare it by, and the 
search with what he had would have been fruitless and he made no effort 
to do it, but as a result of getting information that it was Bynum, that 
he then secured a print of Bynum's that had been formerly taken and this 

identification as a result has been made. 

Under those circumstances, I think we are right back to where we 
started. I think that a motion to suppress obtains now more forcibly 
than ever, as a result of Mr. Dion's testimony, he, having testified, princi- 
pally, that all, that he did nothing with that print until he had been supplied 
with some other prints--that with the print alone he could not have made 
the identification, couldn't have searched for it, but with the information 
as to who he was searching for, and with the background of having determined 
by the use of illegal evidence that it was Bynum, and I take it the United 
States Attorney has conceded that that is illegal and has studiously avoided 
it. 


Having gained that information from that illegal search, they have 


utilized that to bring about this identification and I think that within the 
realm of what Judge Jackson has said about that, that they have used the 
information that they got for the purpose of this trial. 

And I think the same thing was held in the trial of--recently--of 
the former chief of police, where the Congress of the United States went 
through the record and the information that they received was transmitted 
to the Tax Bureau, and although the books themselves weren't used in 
evidence, nevertheless, the information as to where to look for the man's 

income tax evasion, was used, and the evidence was quashed. 

I think this is an identical situation, and there has been so tersely 
put, and so aptly put by Mr. Dion, as to be beyond any peradventure of 
escape, that without this information there could have been-- 

THE COURT: I believe I must deny your motion. I do so because 
upon the facts before the Court, when the car with the license number for 
which the lookout had been placed on the teletype was located, identified, 
it was registered in the name of the defendant. 

Without ever having taken the defendant into court or ever having 
him arrested, the Police Department could have checked and ascertained 
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these fingerprint--this fingerprint card, which is Government Exhibit 3, 
so that I don't think that Government Exhibit 3 flows from or is the 
product of any illegal arrest. | 
MR. JOHNSON: Oh, I think it was, Your Honor. It was-- 
THE COURT: The Court denies your motion. 
MR. JOHNSON: Now, if Your Honor please, there was some pic- 
tures introduced in evidence at the last trial of this defendant. 
I asked Mr. Dion where they were. They were in the possession of 
the United States Attorney. | 
I would like those pictures. 
248-A MR. FLANNERY: Well, certainly, he is not entitled to them, but 
as a matter of courtesy, I would make them available. | 
I asked one of the officers about the other pictures the other day, 
and, evidently, they have been misplaced somewhere in the Police De- 
partment files, but I will be happy to-- 
THE COURT: Try and locate them and give them to Mr. Johnson. 
MR. FLANNERY: Even though I don't feel he has a right to them, 
but I would be willing to do that. 
THE COURT: Very well. | 
MR. JOHNSON: With regard to this, if Your Honor please. My 
file--of course, he has filed an affidavit in forma pauperis in the prior 


—————_— 

trial. | 
The motion that I made for a dismissal of this case ‘also includes, 

since I didn't know this up until today, I have also previously reported to 
your Court the indisposition of the Government witnesses ito talk to me, 


which Your Honor promptly corrected at the beginning of this trial. 

I didn't know that this information about the fingerprint that they have 
had since March the 20th, which was the date that Mr. Williams came up 
to identify Bynum was used in the Grand Jury in this thing. 

I am going to make a motion to quash the indictment because of 
that, also. I think it is my duty to do that as far as the record is con- 
cerned. | 


| 
THE COURT: Your motion to quash the indictment lis predicated 
| 
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upon what? 

MR. JOHNSON: Upon the utilization of this evidence of this finger- 
print of Bynum. 

THE COURT: You are referring to Government Exhibit 3, the 
fingerprint card? 

MR. JOHNSON: Yes. And I rather suspect that the testimony in 
the Grand Jury room also included the other thing, but I had no indication 
that they were going to use any fingerprint this time. 

THE COURT: I will deny the motion to suppress the indictment. 

MR. JOHNSON: And I would like to have a forthwith subpoena, may 
it please the Court, directed to the Police Department, to produce all 
of their files in this case, the statement of all witnesses they have inter- 
viewed. 

THE COURT: You have had plenty of opportunity to ask for a sub- 
poena, while you were here all day yesterday. Why do you have to do 
this at this moment? 

MR. JOHNSON: Well, the only reason I did that--I have the very 
anomalous situation of having no police officer testify that this man is 
even under arrest. 

There is no 'police officer that has testified to anything about this 
case at all except the fingerprint, and I have no way of knowing that they 

250 weren't going to do that. They were under subpoena. They were 
here. They testified at the last trial. 

THE COURT: What do you want the Police Department file for? 

MR. JOHNSON: I want the files to show the police officer's name that 
arrested the man named Arthur Jones on the night, on the early morning 
of August 7, and what he was charged with at that time. 

I want the police records to show what Clayborne Bynum, what 
traffic tickets Clayborne Bynum paid on the morning of August 6, when he 
was in the 14th Precinct. 

Now, with regard to my lateness of doing that, I will put a witness 
on the stand who has testified that he made four trips to the 14th Precinct 
to try to obtain that information. 
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That he was diverted from finding out whether it wae them. He was 
put off. He went there over the course of four hours to find it out, and 
couldn't find it out until yesterday morning. 
That, in addition to that, I will show that I made inquiries at the 
central Violations Department, both for the traffic record of Arthur 
Jones, and for the traffic record of Bynum, | 
That I have got information that is not true, that does not include 
these things. 
THE COURT: Iam going to simplify the issues here. I am not 
going to try the Police Department. They are not indicted in this case. 
I don't know whether they should be or not, but they are not in- 
dicted. 
Your testimony must be confined to testimony that will show that this 
defendant did not perpetrate this crime. | 
Now, if you have any testimony to offer to show that -- what's the 
name that you used-- Thomas? 


MR. JOHNSON: Bynum. | 

THE COURT: No. | 
MR. JOHNSON: You mean the accused is Arthur Jones. 

THE COURT: Arthur Jones or anyone else perpetrated the crime, 

of course, you have unlimited opportunity to do it. ButI am not going to 


permit any testimony directed solely to the purpose of showing inefficiency 
on the part of the Police Department, because I don't think that is an issue 
in the case. 
Now, what do the Police Department files show about this, do you 
know, Mr. Flannery? | 
MR. FLANNERY: No, I do not know, Your Honor. | I recall Sgt. 
Antonelli testifying yesterday he made a phone call to some precinct and 
did ascertain that on August the 7th or 8th, a day or so after the crime, 
that Arthur Jones had paid a traffic violation. 
THE COURT: No. 11, 2:55 a.m. | 
MR. FLANNERY: On what day was that, Your Honor? 
THE COURT: I didn't record the date. 
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MR. JOHNSON: August the 7th. 

THE COURT: The date was in Mr. Williams" questions. 

MR. FLANNERY: Yes. I do recall that, and that is the extent of 
my knowledge as to that. 

THE COURT: Very well. I think I would tell Captain Slomenski 
that the Court has approved Mr. Johnson's having the Police Department 
file in this matter brought over. It will save the time of the subpoena. 

MR. FLANNERY: As to the traffic violation only, Your Honor? 

THE COURT: I don't want to preclude Mr. Johnson from having 
access to any information to which he is properly entitled. 

I assume that these files are maintained under the names of various 
individuals. Now, under what names do you want the file? 

MR. JOHNSON: Arthur Jones, Clayborne Bynum, and Georgia 
Harris. 

THE COURT: Georgia Harris? Feminine? 

MR. JOHNSON: She is under subpoena by the Government. 

MR. FLANNERY: May Ibe heard on that? Your Honor, I would 
object to that. I know of no case, no statute, which would entitle the de- 

fense attorney to secure the files which he wants for the purposes 
for which he has stated, which appear to me to be solely a fishing ex- 
pedition. 

THE COURT: Well, I think the Court has to pass upon the admissi- 
bility of the evidence, but I think if there is testimony that discloses the 
whereabouts of this car, with other people driving it, within a time very 
close to the time of the robbery, that Mr. Johnson is entitled to establish 
it. But I think he is entitled to see what, if anything, there is, especially 


as to hours and places, before the Court is confronted with the problem of 
the admissibility of the testimony. 

MR. FLANNERY: May I suggest this, Your Honor--I think it sets 
a bad precedent, 'a defense lawyer going through police files. May I get 


the files, tender them to Your Honor, and Your Honor could-- 
THE COURT: Well, the worst problem is to get the files over here. 
Now, let's move along with this trial, because I want to finish this case. 
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MR. JOHNSON: Formally, I have to make a motion for a directed 
verdict at this time. 
THE COURT: For a judgment of acquittal? 
MR. JOHNSON: Yes, sir. On the ground that they have not-- 
that there isn't sufficient evidence in this case to show that Bynum commit- 


| 
ted this offense; that the identification is not such that the jury could find 


beyond a reasonable doubt that it was Bynum who approached this 
man; that there is no explanation by the Government of who or if anybody 
else was involved in this case. 
There is a suggestion in the record that someone else was in this 
car shortly after this robbery, within an appreciable time, and at a place, 
solely the time factor would be relatively significant, in possession of 
this car and in the possession of the Police Department. | 
Second, that there is a question of description of the man which would 
not fit Bynum, and it leaves the evidence in such a state without explana- 
tion by the Government of the absence of certain witnesses, that would 
have some probitive value, that the jury could not find him guilty beyond a 
reasonable doubt. 
THE COURT: The Court will deny your motion. 
* * * * * 
MARY ACTY DOUGLAS 
was called as a witness by the defendant, and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 
Q. Now, Miss Acty, will you state your full name, | please? A. Mary 
Acty Douglas. 
THE COURT: What is it? 
THE WITNESS: Mary Acty Douglas. 
BY MR. JOHNSON: 
Q. Now, will you state--tell what your address is.| A. My address 
is 1911 Trenton Place, Southeast. 
| 


Q. Are you employed? A. Yes, Iam. 
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@. Where? A. Civil Service Commission. 

Q. Now-- 

THE COURT: Go ahead, Mr. Johnson. 

MR. JOHNSON: Your Honor, I believe this information is for me. 
Is this it? 

THE COURT: Just address the Court. 

MR. JOHNSON: I believe he has some information for me, if Your 
Honor please. I asked the clerk to bring some information, to have the 
United States Commissioner bring some information up and I imagine that's 
what it is. 

THE COURT: Mr. Flannery, what do you have? 

MR. FLANNERY: May I ask this gentleman something? 

THE COURT: You may. 

(Mr. Flannery confers with gentleman. ) 

MR. FLANNERY: This young man, Your Honor, is from the United 
States Commissioner's office and said he had instructions from that office 
to turn this document which I haven't read either over to me or over to 
your Clerk. 

THE COURT: Go ahead with your questions. 

BY MR. JOHNSON: 


Q. Directing your attention for the month of August, 1957, did you 


have an occasion to go skating up near 16th Street, Northwest? A. Yes, 
I did. 

Q. Do you know how you got to that skating rink, young lady? 
A. Yes, Ido. 

Q. Can you tell me the approximate time that you were--started 
out to go to that skating rink? A. Yes, sir, it was approximately a 
quarter of seven. 

Q. By the way, are you under subpoena? A. Yes, Iam. 

Q. With regard to who, if anybody, did you go by yourself, or did 
you take the street car, or the bus, or how did you go--get up there? 
A. Clayborne Bynum and his brother picked me up. 

Q. Now, who was driving the automobile? A. His brother. 
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2. Do you know his brother's name? A. John. 
Q. Where, if anywhere, did you go when you left your--well, at 
that time, where were you living, young lady? A. On 17th Street, North- 


| 
east. 


Q. And where, if anywhere, did you go when you left your home? 


A. We went to Lawrence Street, Northeast. 
Q. And did you--what, if anything happened at Lawrence Street? 
A. We picked up Loretta Martin. | 
Q. And is she a friend of yours? A. Yes. 
Q. And after you left Loretta's home, where, if any place, did you 
go? A. We went to the home of William Raons. | 


Q. Did you go directly there? A. Well, on the my the car gave 
out of gas. 
Q. Do you know approximately where the car ran out of gas? 
A. Fairmont and Sherman, Northwest. | 
©. Now, do you know--well when you went out of gas, what, if 
anything, happened after you ran out of gas? A. Clayborne and another 
fellow went to get gas. | 
Q. Went to get gas? A. Uh, huh. 
Q. Now, did they get the gas? A. Yes, sir. 
Q. And after they got the gas, what, if anything happened? A. 
Well, we went to William Raons' house, and Clayborne changed his pants. 
He had on Bermudas at first and he changed them. | 
@. And after he changed his pants, what, if anything, where, if 
any place, did you go? A. After he changed his pants? | 
Q@. Yes. A. We went to the skating rink. | 
Q. Now, he changed his pants where? A. He changed his pants 
at William Raons' house. | 
Q. Inthe house? A. Yes. | 
@. And then you went to the skating rink? A. Uh, huh. 
@. Now, at the time that you went to the skating rink, did you see 
the gentleman that just testified just prior to you? A. He was at the 
skating rink. | 
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Q. He was there? A. Uh, huh. 

Q. Did he go with you? A. No, he didn't. 

Q. Now, you went to the skating rink. Did you have your skates? 
A. No. 

Q. Isee. Did Bynum have skates? A. No. 

Q. Did anybody have skates with him on that occasion? A. No. 
Nobody in the car. 

Q. Nobody in the car. Now, when you got to the skating rink, did 
John Bynum go in with you? A. I don't remember. 

Q@. Isee. Did Clayborne go in with you? A. Yes, he did. 

Q. Now, did you skate with Clayborne and the rest of the group that 
you were with? A. Yes, I did. 

Q. How long did you stay at the skating rink? A. Until 11 o'clock. 

Q. What, if anything, happened when you left the skating rink? 
A. We left the skating rink and we walked to 14th and U and stopped and 
had a hot dog and coke. 

Then, we went down to 7th and Florida, and Charles Wade caught 
a street car going to Georgia Avenue, and Clayborne and I caught the bus 
and I got off at 17th and Benning Road, andI went home. But Clayborne 
stayed on the bus. 

Q. Isee. |Now, directing your attention to Friday, the following-- 
this was--do you know what day of the week this was? A. It wasona 
Tuesday or Wednesday. 

Q. You don't remember which one of the two it was? A. No. 

Q. Now, can you identify it in this fashion? Did anything happen 
later on that same week? A. Yes. Clayborne was to have a party at 
his house and it was on Friday. 

@. Did you go to that party? A. Yes. 

Q. What, if anything, happened at that party? Did you see Clay- 
borne at the party? A. No, I didn't. 

Q. Did there come a time when you got some information about 
Clayborne at that party? A. Yes. 

Q. What, if anything, did you do as a result of receiving that in- 
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formation at the party? A. Well, I rode a bus over to Clayborne's 
house, and at that time, some of our friends were going to the precinct 
to see him, so I went along. | 

Q. Did you go to the precinct? A. Yes, I did. 
@. Did you see Clayborne at the precinct? A. Yes, I did. 
Q. And, now this date that you went skating, was it the same week 
that this party occurred? A. Yes, it was. 
MR. JOHNSON: Witness over. | 
CROSS EXAMINATION 
BY MR. FLANNERY: 
Q. Now, what day was this you went skating? What day? Date of 
the week? A. It was a Tuesday or a Wednesday, I don't know for sure. 
Q. You don't know whether it was a Tuesday or a Wednesday? 
Now, are you stating under oath that it was August the 6th, 1957? A. I 
am saying that I don't know when it was. 
@. You don't know what date it was, do you? A. Well, not for 
sure. 
MR. FLANNERY: That's all. | 
THE COURT: Step down. 
MR. JOHNSON: If Your Honor please, rather than keep the gentle- 
man from the Commissioner's office waiting, may I have the information, 
sir? Will you take the stand, sir? 
Whereupon 
THOMAS K. CASSIDY | 
was called as a witness by the defendant, and, having been first duly 
| 


sworn, was examined and testified as follows: 
| 


DIRECT EXAMINATION 
BY MR. JOHNSON: | 

Q@. Will you state your name, sir? A. Thomas K. Cassidy. 
Q@. And where are you employed, sir? A. At the United States 
Commissioner's office in the District of Columbia. | 
Q. In response to a request of someone, did you bring a paper, two 


papers for this courtroom? A. Yes, sir. 
| 
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MR. JOHNSON: Will the Court please mark these. 
THE DEPUTY CLERK: Defendant's No. 4. 
(The papers were marked as 
Defendant's Exhibit No. 4, for 
identification. ) 


BY MR. JOHNSON: 
Q@. Now, I am going to show you these--by the way, where did-- 


are these the papers referring to Defendant's 4 for identification, are 
these the papers that you brought in response to that request? A. Yes, 
sir, they are. 

Q. Where did you obtain them? A. From the files of the United 
States Commissioner's office. 

Q. Are they the files of--regularly kept by the United States Com- 
missioners of the! District of Columbia? A. Yes, sir. 

Q. And kept in the ordinary course of business? A. Yes, sir. 

Q. Directing your attention to the first page of Defendant for 
identification 4, there is a typewritten name on a paper there, but with no 
signature over and above it. 

Do you know who that person is? 

MR. FLANNERY: Your Honor, Iobject. May I see the exhibit be- 
fore counsel goes further? 

THE COURT: You may. 

(Mr. Flannery examines exhibit. ) 

THE COURT: Go ahead. 

BY MR. JOHNSON: 

Q@. Will you look at the name that appears on that carbon copy sheet 
and see if you can identify that person whose name appears printed there? 

THE COURT: Will you stipulate that the carbon copy attached to the 
letter is the answer prepared for the signature of Mr. Splain, the United 
States Commissioner? 

MR. FLANNERY: Yes, sir. 

MR. JOHNSON: Then, that's all that I wish for this witness. 

THE COURT: Do you have any questions of the witness? 

MR. FLANNERY: No. 
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THE COURT: Step down. You may be excused. 
(The witness left the stand. ) 
THE COURT: Your next witness, Mr. Johnson. 
Whereupon 
KENNETH BYNUM 


was called as a witness by the defendant, and, having been first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 
Q. Now, I want you to keep your voice up full, way 
so that I may be able to hear you fully and so that the last 
the jury box may be able to hear you. Speak up. 


over here to me, 
| 
two ladies in 


Will you state your full name, please? A. Kenneth Bynum. 
Q. And where do you live now, Mr. Bynum? A. 4506 Florence 


Street, Northeast. 
Q. Directing your attention to the month of August, 


| 
'1957, where, 


if any place, did you live at that time? A. 413 50th Street, Northeast. 
@. Now, are you related to Clayborne Bynum, the defendant in 


this case? A. Yes, sir. 


Q. What is that relationship? A. He is my brother. 

Q. Directing your attention to the month of August of 1957, did you 
have an occasion--were you employed at that time? A. Yes, sir. 

Q. Where were you employed? <A. Sears Roebuck, Inc. 


Q. At which store, sir? A. Warehouse. 


©. Where is that located? A. At 2800 V Street, Northeast. 
Q. During the month, early month of August, did there come an 


occasion when you had some conversation with your brother about your 


employment at that store, without telling us what the employment was, 
whatthe conversation was. A. I don't quite understand the question. 
Q. Did you have some conversation with your brother, Clayborne, 
in the early part of August of 1957, about employment at Sears and 
Roebuck, without telling us what the conversation was? A. Yes. 
Q. Asa result of that conversation, did Clayborne do anything 
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with reference to Sears and Roebuck? A. Yes, sir. 
Q. What, if anything, didhe do? A. He applied fora job at 
Sears Warehouse. 
Q. Do you recall, well, I will withdraw that. Did there come an 


occasion in the early part of August, when a friend of your family died? 


A. Yes, sir. 

Q. Do you recall what the date of that funeral was? A. It was 
August 6. 

Q. Do you--do you have any other brothers besides Clayborne? 

A. Yes. 

Q. How many brothers do you have? A. Besides Clayborne? 

Q. Yes, sir. A. Five. 

Q. In the District of Columbia, how many do you have? A. Two. 

Q@. And, directing your attention to this funeral, do you know, of 

your own knowledge, whether any member of your family or any 
one of your brothers attended that funeral? A. Yes, sir. 

Q. Which one? A. Charles. 

Q. Now, with regard to August 6, 1957, which was the date of that 
funeral, do you recall whether you had any conversation with your brother 
Clayborne on that evening of August 6, 1957, without telling us what they 
are? A. On the evening? 

Q. Yes, sir. A. Yes, sir. 

Q. Now, did it have--did you have any information or conversa- 
tion with Clayborne about skating on that evening? 

MR. FLANNERY: Your Honor, I object. Counsel is leading this 
witness at this point by suggesting the answer to him. 

THE COURT: Your objection to the last question is sustained. 

BY MR. JOHNSON: 

@. What, if any, conversation did you have with him on the evening 
of August the 6th? A. He said that he was going skating and if this fellow 
Jones came back with his car, I was to take the car and drive to work. 

274 Q. What time, if at all, did you go to work? A. I was then going to 
work at 11 o'clock. 
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Q. Isee. Now, this fellow, Jones, that the conversation was about, 


do you know what his fullname is? A. Arthur Jones. | 
Q. Did you remain at home on the evening of August 6 up until you 
went off to work? A. Yes. 
©. Did Jones bring your brother Clayborne's car back on the evening 
of August 62 A. No. | 
Q. Did you take Bynum's car to your work on the night of August 6? 
A. No. . ! 
Q. Now, with regard to this skating engagement that he spoke to 
you about, did you have any conversation with him about finances concerning 
that? 
MR. FLANNERY: I object to that, Your Honor. ! 
THE COURT: Your objection is sustained. Don't lead your witness, 
Mr. Johnson. 
BY MR. JOHNSON: 
Q. What conversation other than the fact that he was going skating 
did you have with him about the skating, if any? | 
MR. FLANNERY: I object further, Your Honor. I think to have this 
witness relate anything the defendant told him would be hearsay. I object 
on that ground. 
THE COURT: I don't think that it's hearsay. The objection is over- 


ruled. 
THE WITNESS: Well, he said that he didn't have money enough to 
go skating and he borrowed $3 from me. | 
BY MR. JOHNSON: | 
Q. Now, with regard to--do you know how your brother got to the 
skating rink that evening, or how he left your home? A. Yes, sir. 
MR. FLANNERY: I object to that unless the answer is based on 
personal knowledge. 
THE COURT: This must be based on personal knowledge. 
MR. JOHNSON: Yes, sir. | 
BY MR. JOHNSON: | 
Q. Do you know who took your brother Clayborne to the skating 
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rink? A. Yes, my brother John. 

Q. Did your brother John have an automobile? A. Yes. 

MR. FLANNERY: Your Honor, I renew my objection and suggest 
that counsel should demonstrate that this witness knows that of his own 
personal knowledge. 

THE COURT: I pointed that out to Mr. Johnson. 

BY MR. JOHNSON: 

Q. Did you physically see Clayborne Bynum and John Bynum get in 

John Bynum's automobile and leave your residence in the 400 block 
of 50th Street, Northeast, on that day? A. Yes. 

MR. FLANNERY: Well, I ask that that part of it be stricken which 
had reference to the defendant going to the skating rink. 

THE COURT: You may ask further questions. 

BY MR. JOHNSON: 

Q. Did there come a -- did you see your brother thereafter that 
evening? A. No. 

Q. Directing your attention-- 

THE COURT: Very well. I will strike the witness' statement that 
he knew that the defendant went to the skating rink. 

MR. JOHNSON: Oh, yes. 

THE COURT: I think we will recess at this time for luncheon. 

As you know, ladies and gentlemen of the jury, you should not dis- 
cuss the facts in the case with anyone during the Court's recess. 


(Whereupon, at 12:30 p.m., the Court recessed for luncheon 
until 1:45 p.m.) 


1:45 p. m. 
AFTERNOON SESSION 


THE DEPUTY CLERK: All witnesses in this case, that is the case 
of Clayborne Bynum, follow the Marshal to the witness room; that's all 
witnesses who have not testified. Whereupon 

KENNETH BYNUM 
the witness under examination at the time of the taking of the recess, 
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resumed the witness stand, and, having been previously duly sworn, was 
examined and testified further as follows: | 
THE COURT: The witness’ last answer that is part of the record is 
he saw the defendant and his brother John drive away from the residence 
in Clayborne"s car. 
MR. JOHNSON: If Your Honor please, may I rena ih seated? I 
want to take notes. 
THE COURT: You may, certainly. 
FURTHER DIRECT EXAMINATION 
BY MR. JOHNSON: 
Q@. Kenneth Bynum, did you go to work that night, sir? A. Yes. 
Q. Do you recall who, if anybody, or if anybody did drive you to 
work? A. Yes. | 
Q. Who? A. Charles, my brother. 
Q. Charles. At the time of the trial, did you give us an approxi- 


mate time that Charles came there? A. The time that he came? 
| 
Q. Yes. A. I think it was about 10 o'clock. I think 10:00 or 10:30. 
| 


THE COURT: Keep your voice up. 
BY MR. JOHNSON: | 
Q. Now, directing your attention, do you know what kind of a car 
your brother had, Charles, I mean Clayborne had? A. Yes, sir. A 
'49 Oldsmobile. | 
@. '49 Oldsmobile. A. Uh, huh. | 
Q. Now, did there come a time--when is the next time that you 
saw Clayborne Bynum's '49 Oldsmobile next after the 6th day of August? 
A. It was Thursday. | 
Q. Now, at what time of day or night was it that you saw it on that 
date? A. I think it was -- next time I saw it was about 3 o'clock in the 
afternoon. I didn't see it when he brought it home. | 
Q. Now, with regard to this, do you know what kind of tags Clay- 
borne Bynum had on his car, whether District of Columbia tags or some 
other kind of tags? A. He had Maryland tags, sir. | 
Q. Do you recall what the tag number was? A. Yes. JK8150. 
| 
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THE COURT: What was it? 

THE WITNESS: JK8150. 

BY MR. JOHNSON: 

Q. Now, how many tags were there on thatcar? A. Well, there 
was one Maryland tag and the other was -- he had a piece of cardboard 
with the tag number written on it. 

Q. And tell me this, when you were--did you ever come to drive 
that car sometime after August 6? A. Yes, Ihad his car, Friday. 

Q. What time Friday did you get it? A. I guess it was about-- 

THE COURT: Don't guess. If you don't know, say you don't know. 

THE WITNESS: Well, it was about 2:30. 

BY MR. JOHNSON: 

Q. And was anyone in the car with you at that time? A. No. 

Q. Did anything unusual happen to you shortly after 2:30 after you 
were driving this car? A. Yes, sir. Two police officers stopped me and 
took me down to the Police Station. 


280 Q. And did you drive the car to the precinct, or did they? A. No, 
one of the officers drove it. 


Q. Where did you go to the precinct? Howdid you go? Were you 
in Clayborne'’s car or in some other mode of transportation? A. No, I 
was in Clayborne's car. 

Q. Now, what precinct were you driven to? A. No. 14. 

Q. When you got to No. 14 Precinct, were you arrested? A. No, 
not immediately, no. 

Q. Now, what, if anything, happened to you when you got there? 
A. The officer there told me that they wanted the car for--said it was 
suspected of being used in a hold-up. But they didn't want me, they wanted 
my brother, so I called him and told him what they had told me. 

Q. You called what brother? A. I called Clayborne. 

Q. Did you talk to him on the telephone? A. Yes, sir. 

Q. And what, if anything, did you tell Clayborne Bynum at that 
time? A. Well, I told him that the police were looking for him and 
I thought it was best for him to leave home and not come down to the 


| 

| 
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Precinct, because they were looking for him. 

Q@. Isee. Now, did anything else happen with regard to that? 

What happened next? A. Well, I told him that they had said that I 

could leave at 3 o'clock, and after 3 o'clock he called back. 
@. Who called back? A. Clayborne called the precinct. 

Q. And what, if anything, did you hear any conversation between the 

police officer and Clayborne? A. Yes, sir. : 

Q. What part did you hear, sir? A. I heard the officer tell him 


that they were holding me on a traffic charge and I didn't have enough money 


to pay my fine, and that he had better come down and pay it, and get me 
out. | 
@. Now, what, if anything, happened immediately or sometime 
shortly thereafter? A. Well, Clayborne came down to the precinct, 
down to No. 14. 
Q. And did he come by himself or did he come in thd custody of 
a police officer? A. No, he came by himself. He borrowed another 
fellow's car and drove down. 
Q. And when he came into the precinct, did he identify himself? 
A. Yes. 
Q. And what, if anything, happened to Clayborne ani he identified 
himself? A. When he told the officer that--he said, "I am ea he 
Bynum and I came to pay my brother's fine." 
So the officer grabbed him and said, ''We want you. It's not your 
brother we want, but we want both of you."" And they told him that he 
was under arrest. 
Q. Now, after your brother came and they arrested your brother, 
were you released? A. No. 
Q. What happened to you after your brother came? A. Well, they 
put us both in the cell block there and we stayed there until about 6:30 or 
6 dclock. | 
Q. Isee. In the meantime, did any police officer talk to you or 
say anything to you, sir? A. No. 
Q. After you were in the police until 7 o'clock, what, if anything, 
happened to you at 7 o'clock? Or thereabouts? A. They took us down 
to No. 1, headquarters. | 
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@. Isee. And when you got to No. 1 Precinct, did the same 
officers--were you taken down there by the police? A. Yes. 

Q. Did you--what did these police do with you, if anything, when you 
got down to headquarters, wherever that was? 

MR. FLANNERY: Your Honor, I object on the grounds that this is 
immaterial. 

This defendant is not on trial and what happened to him is immaterial. 
We are concerned with this defendant Clayborne Bynum here at this time. 
I, therefore, object. 

THE COURT: What do you say to the materiality, Mr. Johnson? 

MR. JOHNSON: I want to say, if Your Honor please, I want to show 
that the first opportunity that Clayborne Bynum had to meet the charge 
that was made--what he said, what the police said, whether he told them 
any story about-- 

THE COURT: Your questions are addressed to what happened to 
this defendant. 

MR. JOHNSON: Well, he was present. 

THE COURT: I would suggest you get to the point of anything that 
deals with the presence of the defendant then. 

BY MR. JOHNSON: 

Q. Well, now, all these times was Clayborne Bynum with you? 
A. Yes. 

Q. Up until the present time you have testified only to what happened 
while Clayborne was with you after he got the the precinct? A. That's 
right. 

Q. Now, after you got to the Police Headquarters was he with you 
down there? A. Yes. 

Q. And when you got to Police Headquarters, did they take you up 
separately, or take you both up together? A. No, they took us up together. 

Q. Now, when they got-- 

THE COURT: Go ahead. 

BY MR. JOHNSON: 
Q. When they got Bynum upstairs, Clayborne Bynum the defendant, 
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upstairs, did anybody talk to you and to Bynum at the same time or to 


Bynum in your presence? | 
THE COURT: By Bynum, you mean the defendant? 

BY MR. JOHNSON: | 

Q. Clayborne Bynum in your presence? A. First they finger- 


printed us and took our picture, and what not. 
Q. Isee. And with regard to--after that, did they have anybody say 
anything to you? A. Yes. There were two officers on duty when they 
took us to the Detective Bureau and they talked to us. 
Q@. Do you know who those police officers were? A. No, I don't. 
Q. Did they identify themselves to you, other than as being police- 
men? Were they inuniform? A. They were in plain clothes. 
Q. They were in plain clothes? A. Yes. 
Q. Do you recognize any one of them today? A. No, they are not 
here. | 
Q. They are not here. Now, did you have any--did Bynum, your 
brother, have any conversation with them at the time that you-- 
A. Yes, we both talked to them. | 
Q. Now, were you or your brother or was your brother informed of 
the nature of the charge on which he was held at that time 2 A. No. They 
said that they vo uld have to wait until Antonelli come there! 
Q. And after they had told you that, did there come/a time when 
Mr. Antonelli came? A. Yes, sir. 
Q. Were you present with your brother when Mr. Antonelli inter- 
viewed your brother? A- Well, not all the time. He talked with us 
separately and talked with us together, off and on. 


Q. Now, I only want you to repeat for the present the conversation 
that you had with Mr. Antonelli, what he told you in your brother" Ss presence. 
Do you understand it? A. Yes, sir. 

Q. Now, did any time during the time in your presence did Mr. 
Antonelli ever discuss the charge upon which he now stands on trial with 
your brother? A. Yes, sir. 

Q. Do you know what, if anything, was said to him at about that 
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time in substance? 
MR. FLANNERY: Your Honor, I am going to object for this 
reason: I anticipate counsel is leading up to possible relation by this 


witness of self-serving statements made by the defendant. 

They are, obviously, inadmissible under the cases. I am going to 
have to object. 

THE COURT: I will overrule the objection.. Go ahead. 

BY MR. JOHNSON: 

Q@. What, if anything, occurred--did Mr. Antonelli tell your 
brother about this charge and your brother tell him in substance that even- 
ing? A. Well, Mr. Antonelli told him that, he said, 'We have you 
cold." That, "It's your car and I know you did it. Why don't you admit 
it?” 

And Clayborne told him that he didn't do it, he couldn't have done it 
because he didn't have the car. He had loaned the car out. 

So, Mr. Antonelli said that he would prove that Clayborne had com- 

mitted this!crime. And they argued about whether he did it or not. 

Antonelli got mad and he said--at first, Clayborne said some thing 
about ''You are trying to frame me." 

So Mr. Antonelli said, "If you want to be smart, I will show you 
how smart I can be."" He said, "I will get somebody to say you did it." 

Q. What, if anything, was said about that? A. Well, he took me-- 
they took me out of the room then and I don't know what else was said. 

Q. Isee. 'Now, did there come a time when you were brought 
back into the room with Clayborne? A. Well, yes, that was when they 
were having a line-up. 

Q. Now, will you tell His Honor and the ladies and gentlemen of 
the jury what happened during the line-up. Was Clayborne in the line-up, 
by the way? A. Yes. 

Q. And how many other people were in the line-up, besides you? 
Were you in the line-up? A. Yes, I was in it. 

Q. How many besides you and Clayborne were in the line-up? 

A. Three other men. 
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Q. And, what, if anything, happened? A. Well, they brought Mr. 

Good in and asked him if he could identify any of the men in the 
line-up. | 

Q. What, if anything, did he say? A. Well, he said, "I thought 
he was lighter."" And they stopped him and they took him out. 

Q. Isee. Well, now, was the end--did you have any other 
line-up? A. Yes. 

Q. Well, now, that same night? A. Yes, sir. | 

Q@. How much later than this first line-up was the second line-up? 
A. It was about two minutes they brought Mr. Good back. 

Q. Now, what happened the second time he came back? A. Well, 
he pointed out Clayborne and myself. | 

@. Isee. And was that all that happened at that time? A. No, they 
took him back and they took him out again. ! 

Q. Well, did they ever bring him back again? A. Yes, sir. 

Q. And what happened the thirdtime? A. Well, he picked out 
Clayborne. | 

Q. And he left you out? A. Yes. 

Q. Now, in the meantime, in between the time that 
out of it and Clayborne alone was left in, had you had a talk with Mr. 
Antonelli? A. Yes, sir. 

Q. Now, tell me and tell these ladies and gentlemen of the jury 
what conversations you had with Mr. Antonelli. A. Well, he-- 

Q. Justa second, sir. In between the time when Clayborne denied 


you were left 


that he had done it, and you were taken out of Clayborne's' presence, and 
Mr. Antonelli talked to you, tell these ladies and gentlemen of the jury 
what happened. A. Well, he said that, he said, "Well, why don't you 
come on and tell me everything you know about it?" He says, 'Your 
brother has done this thing, and he is just trying to drag you down in it, 
too. He is going to get your whole family in it if he can. " He says, 
"Why don't you tell me everything you know about it?" 

So,I told him that I had and then they had another line-up. 

Q. Did he ask you what your employment was? A. Yes, sir. 
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Q. And where did you tell him you were employed? A. I told 
him I worked at Sears Roebuck, and I told him I was working on the night 
shift and he could check that. 

Q. Did you tell him what time you went to work on Tuesday night? 
A. Yes. 

Q. What time did you tell him you went to work on Tuesday night? 
A. I told him I went in at 11 o'clock. 

Q. And you told him he could check that. Is that correct? A. Yes. 

Q. Now, did there come a time after that, after this third trip to 
the line-up, that you and your brother Clayborne saw any of your other 
brothers? A. Yes, sir. 

Q. What other of your brothers did you see? A. John and Charles. 

Q. And did--was Mr. Antonelli present when these other brothers 
were present? A. Yes, sir. 

Q. Can you tell us what happened in the presence of Clayborne 
Bynum, Mr. Antonelli, and your other two brothers with reference to the 
charge against Clayborne Bynum? A. He told my brother Charles that 
Clayborne and I were in trouble and that they had Clayborne cold for this 
robbery. 

And he said then that he had a fingerprint that they had taken out 
of Mr. Good's car and that they matched with Clayborne's prints. 

Q. Now, do you know what time of day or night this was? A. Well, 

it was late. It was about 11 o'clock. 

Q. Now, tell me this. During the time and prior to the time when 
Mr. Antonelli told you the fingerprint matched at 11 o'clock, on the night 


of the 9th, tell me, do you have any recollection of any conversation taking 


place in your presence by any person that had anything to do with the 
whereabouts of Clayborne Bynum's automobile? A. Yes, sir. He, Mr. 
Antonelli, told me that Clayborne had committed this crime and I said I 
didn't believe it. 
And he asked me why. So I told him that he couldn't have because 
he didn't have his car. He had loaned it to this fellow, Arthur Jones. 
And he asked if Arthur Jones had a police record and I said he had. 
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So he looked it up and showed me some picture of Mr. Jones and he 
said, "Jones, this man is an expert safe cracker. He wouldn't need the 
combination to the safe." He said, "I don't believe, I don't believe your 
story." | 
Q. I don't believe that was responsive. Was there anything said 
about an automobile? A. I don't understand. 
Q. About Clayborne Bynum's automobile? A. Oh, se. He said, 
Mr. Antonelli called one precinct, I don't know what precinct. He found 
out that-- 
THE COURT: You don't know what he found out. 
THE WITNESS: Well, he said that Jones had been arrested one night 
during that week, I don't which night it was, but he had been ar- 
rested for driving Clayborne's car, and he had been arrested for failing to 
exhibit a registration card. | 
And he said, "Well, then, we have had him in our hands and let him 
get away." | 
BY MR. JOHNSON: 
Q. Now, tell me this, how about--when you left Clayborne's car, 
you left it at the precinct? A. Yes, sir. | 


Q. Did you hear any conversation by anybody with reference to the 
removal of that car that evening from the 14th Precinct to any place? 
A. Yes, sir. 
Q. Now, can you fix the approximate time of that conversation with 


reference to your conversation with Mr. Antonelli, your first conversa- 

tion with Antonelli? A. Well, it was about a half an hour after Mr. 

Antonelli got there. I don't know what time he got there. | 
Q. And what was that conversation, sir? A. well, he called the 

precinct there. At first he asked where Clayborne's car was, if it had been 

brought in, and officer told him no, so he called the precinct and asked 

that the car be brought in or he called someone. | 
Q. Now, after all of this occurred, were you released? A. No, 
sir. 


Q. Were you informed of any charge against you? A. No, sir. 
| 
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MR. FLANNERY: I object to that. 
THE COURT: Your objection is sustained. 
BY MR. JOHNSON: 
Q. Did there come a time when you were released? A. Yes, 


Q. When was that? 

MR. FLANNERY: I object to that. 

THE COURT: What is the materiality, Mr. Johnson? 

MR. JOHNSON: Well, if Your Honor please, this was on a Friday, 
that this happened. 

I want to identify it so that I can identify time is of the essence of 


this case. I am trying to-- 

THE COURT: What difference would it make when this defendant 
was released, or this witness rather, not this defendant. 

MR. JOHNSON: He said he doesn't know what time Mr. Antonelli 
got there. He was held some time and I could relate it with the date of 


the hour of his release perhaps. 
THE COURT: Very well. 
BY MR. JOHNSON: 

Q. What time were you released, sir? A. I was released about 

11:30 or 12:00 o'clock the next day, Saturday morning. 

Q. Saturday morning? A. Yes. 

Q. Now, with regard to Clayborne Bynum's car, sir, you said there 
came a time when you saw his car again after August 6. Was that--what 
date was that? A. Well, I don't know the date. It was Thursday. 

Q. Thursday? A. Same week. 

Q. Isee. ‘Now, after his arrest, did there come a time after that 
that you saw Clayborne Bynum's car? A. After his arrest? 

Q. Yes, sir. A. Yes, sir. 

Q. Do you know approximately when that was? A. No, I don’t know 
what date it was. 

Q. Did you go to get the car? A. No, I didn't. 

Q. Did you see it after it was returned? 
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THE COURT: What would be the materiality, Mr. Ji 


MR. JOHNSON: There was an examination made of 


| 
ohnson? 
the car about a 


statement that Mr. Good made about some holes in the seat. 


THE COURT: Very well. 
BY MR. JOHNSON: 
@. Now, did you see the car after it was returned? 


| A. Yes, sir. 


Q. Who did--you in the presence of anybody look particularly for 
| 


anything about that car? A. Yes, sir. 


| 
Q. Now what in particular did you look to find? A. Well, we 
| 
looked, Mr. Good had said there was a hole in the upholstery of the car 


in the back seat. | 
Q. Was there any hole? A. No, sir. | 
MR. JOHNSON: Witness over. 
CROSS EXAMINATION 
BY MR. FLANNERY: ! 


Q. You are the brother of the defendant? A. Yes,sir. 
Q. Now, Mr. Witness, on August 6, 1957, your brother went out 
| 


that evening, did he not? A. That's right. 


Q. What time did he go out? A. Iam not sure of the time. 


Q. Do you know approximately what time? A. We 
afternoon. | 

Q. How late? A. After six. 

Q. After six? A. Yes, sir. 

Q. Is that the best you cando? A. Yes, sir. 


ll, late in the 


Q. All right. Could it have been seven? A. It could have been 


seven. Seven is after six. 


Q. Yes, well you didn't say how much after six. A. No, sir. I 


don't know. 


Q. All right. And you don't know, of course, of your own per- 


sonal knowledge where he was the night of August the 6th, | 
o'clock, do you? A. No, I don't know. | 
Q. Of course, you weren't with him, were you? Aj; 


after six 


That's right. 


Q. Now, Mr. Witness, do I understand you to say in response to a 
| 
| 
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question by Mr. Johnson that there came a time when you and your brother” 


were at the police station or police headquarters, and Sgt. Antonelli said 
to your brother, "I'll get someone to say you did it?" A. That's right. 

Q. Is it? A. Uh, huh. 

Q. Now, then, Mr. Witness, did you not say on direct examina- 
tion at the same time what a policeman said, "Jones is an expert safe 

cracker?" A. That's right. 

Q. Is that'a fact? A. I don't know whether he isornot. That's 
what he said. 

Q. The policeman said it? A. That's right. 

Q. You don't know whether Jones is a safe cracker or not? A. No, 
I don't know he is. 

Q. However, Jones is a friend of yours, isn't he? A. I know him, 
yes. 

Q. He is a friend of yours, too, isn'the? A. Well, yes. 

©. And he is a friend of your brother Clayborne Bynum, wasn't 
he? A. Yes. 

Q. Such a‘friend that Clayborne lent him his car? A. That's right. 

MR. FLANNERY: That's all. 

THE CQ RT: Step down. 

(The witness left the stand.) 
Whereupon 
JOHN DAVID BYNUM 
was called as a witness by the defendant, and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 

Q. Will you state your full name, sir? A. My full name is John 
David Bynum. 

Q. Whereido you live, Mr. Bynum? A. I live at 715 D Street, 
Northeast. 

Q. Directing your attention to the 6th day of August, 1957, where 
did you live at that time? A. I lived at 413 50th Street, Northeast. 
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| 
Q. Is the defendant Clayborne Bynum your brother? A. Yes, sir. 
| 
Q. Was the witness who just preceded you on the stand, Kenneth 
| 


Bynum, your brother also? A. Yes, sir. | 

Q. Have you a third brother by the name of Charles Bynum? A. 
Yes, sir. | 

Q. Now, diredting your attention to the 6th of August, do you know 
whether or not you owned an automobile at that time? A.;| Yes, sir. 

Q. Do you know whether or not Clayborne Bynum ie an auto- 
mobile at that time? A. Yes, sir, he did. 

Q. Do you know what make and model that car was? A. It vasa 
'50 Oldsmobile. | 

Q. And do you know what type of automobile you owned at that 
time? A. I owned a '49 Chevrolet at that time. 

Q. Now, directing your attention to that evening, do you have any 
recollection of having gone anywhere with your brother Clayborne? 
A. I took Clayborne to the skating rink. 

Q To the skating rink? A. Yes, sir. 

Q. Do you know approximately what time you went with him there? 
A. Well, it was around 8:30 or 9:00 o'clock when we got to the skating 
rink. 
Q. When you got to the skating rink? A. Yes, sir, 

Q. And do you know what time that you approximately started out, 
when you first started to go there? A. It was around 6:30 or 7 o'clock 
when we started. | 

Q. Now, where did you start from? A. We started from 50th 
Street, Northeast. 

Q. What address on 50th Street? A. 413 50th Street. 

Q. Now, with regard to--was anybody with you when you started 
out? A. Well, there was no one with us, no one was with us at all when 

we started. 

Q. Just you and Clayborne? A. Just Clayborne and I. 

Q. By the way, Mr. Bynum, are you employed? A. Yes, sir. 

Q. Where are youemployed? A. Iam employed now at the Smither 
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and Company. 

Q. What? A. Smither and Company? 

Q. Smither and Company. Directing your attention to the month of 
August, 1957, where were you employed at that time? A. Sears and 


Roebuck. 

Q. Now, with regard to Monday, which is the day before the night 
of the 6th, were you working that morning at Sears and Roebuck? Were 
you at work Monday morning? A. Yes, sir. 

Q. Did you have an occasion to see Clayborne that morning? 

A. Yes, I saw Clayborne that morning. 

Q. Do you know what the occasion was of your seeing him that 
morning? A. I took Clayborne to Sears Roebuck to get a job--to apply 
for a job. 

Q. You said you took him there. Is that correct? A. That is 

right. 

Q. Drive him there in yourcar? A. Yes, sir. 

@. Did Clayborne have his car at that time? A. I don't think so. 

©. Now with regard to--did you work then on Monday morning? 
A. Yes, sir. 

Q. Now, directing your attention again to August 6, in the evening, 
you left 413 50th Street with Clayborne. Where, if any place, did you 
go? A. We went to pick up some of Clayborne's friends so that--to 
take them out to the skating rink too. 

Q. Now, do you know what friends they were that you picked up? 
A. I don't know all of them's names. 

Q. Well, now, were they menor women? A. Two of them was 
women and we had one man. 

Q. Isee. Do you know who the women were, do you know the 
names of any of the women? A. One of the women was Loretta. That's 
her first name. 

Q. Now, after you picked up--did you pick the women up first? 

A. Well, yes, sir. 
Q. Now, did there come a time--do you know approximately in what 
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areas of the town you picked the women up? A. We picked one young 
lady up on 17th Street, Northeast. 

Q. Yes. A. And we picked the other young lady up in Brookland. 
Q. And where did you go after you picked the second young lady 
up? A. After we picked the second young lady up, we was on our way to 
the skating rink to pick up another young man. | 
Q. Now, did you--when you left the last place, picked up the last 
lady, did you go directly to the young man's house or did anything else 
occur before you got there? A. We ran out of gas before we got there. 
Q. At what point did you run out of gas? A. We ran out of gas at 
Sherman Avenue and Harvard Street, Northwest. 
Q. Now, who went--what did you do about the running out of gas? 
A. Clayborn and the other young man in the car went to get some gas. 
Q. Do you recall what that man's name was, that other man? 
A. No, I don't. | 
Q. And did they get gas? A. They got gas. 
Q. Now, at that time, do you remember how your brother was 
dressed? A. He was in Bermuda shorts. 
Q. And when you left after you got the gas, where, | if any place, 
did you go--your next stop? A. Well, the next stop was at his friend's 
house. | 
Q. Now, do you know where that house is located, approximately ? 
A. That house is on Harvard Street. It's between Sherman Avenue and 
13th Street, I believe, on Harvard. | 
Q. Isee. Now, what, if anything, happened? Did you get out of the 
car at this address? A. No, I didn't. | 
Q. Did anybody get out of the car? A. Clayborne got out of the 


car. 


Q. And did anything happen after he was out? A. Well, he changed 
his clothes while he was out of the car. 
Q. Did you--what happened after he changed clothes and came back 
to the car? A. After he changed clothes and came back'to the car, I 
asked him whether his friend was going on with us or not, and he said, no, 
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he was already there. 
Q@. And where--did you go any place after you left this address-- 


friend's house where he changed clothes? A. From there we went 
on to the skating rink. 

Q@. Do you know where the skating rink is located? A. It is located 
on Kalorama Road. I don't know the exact address. 

Q. Now, with regard to this running out of gas, you remained in the 
car, you indicated, and Clayborne and another fellow went to get the gas? 
A. That is right. 

Q. Now, while you were waiting for that gas, at that time, did any- 
thing at all unusual occur? A. Well, nothing except they had several fire 
engines passed while we were there. 

Q. And these fire engines, where did they pass? A. Well, they 
passed within I would say a block or two blocks of us. 

Q. Do you know in what direction, now, you were going in what 
direction? Do you remember? Do you know directions? A. I was 
going from each to west. 

Q. From east to west? A. That is right. 

Q. Now, were the fire engines going from east to west? A. They 
were going from west to east. 

Q. West to east. 

THE COURT: Don't repeat every answer. 

MR. JOHNSON: Very well. 

BY MR. JOHNSON: 

Q. Now, with regard to this fire, could you identify the type of 
fire engine it was? A. One of them was the hook and ladder and there 
were two smaller trucks. 

Q. Now, with regard to--after you left--after you took Bynum, 
Clayborne and his friend, to the skating rink, did you stay at the skating 
rink yourself? A. Well, I stayed for a little while, but not too long. I 
didn't go in. 

Q. You didn't goin? A. No. 

Q. Now, did you have--what else did you do the balance of the 
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evening, if anything? A. Weil, after I left them, I went to my girl 
friend's house. 

Q. Isee. Now, did you make any arrangements--Well, suppose 
we put it this way. Your witness. Oh, beg your pardon.’ Just one 
further question. Now, this happened on a Tuesday. Did there come a 
time--did you know Clayborne's car when you saw it? A. Yes, sir. 

Q. Did there come a time after Tuesday night when you went to the 
skating rink that you saw Clayborne Bynum's car? A. Would you state 

that question again, sir? 

Q. After Tuesday, which was--after Tuesday and sometime after 
that day. Well, first--I withdraw that-- 

Did you see Clayborne's car on Tuesday the night that you went-- 
A. No, sir. 

Q. Did you see it on Wednesday? A. No, Sir. 

Q. Did you see it on Thursday? A. I really can't say about that. 

THE COURT: What ? | 

THE WITNESS: I really don't know. 

BY MR. JOHNSON: 

Q. Did you see it on Friday? A. I think so. I did see it on 
Friday. 

Q. Now, with reference to Friday, when and where did you see 
Clayborne Bynum's car? A. I saw his car sitting in front of the house 
on 50th Street. 

Q. On 50th Street? A. That is right. 

Q. Do you recall anything unusual about his car? |A. Only that the 
license plate in the back was missing. 

Q. And do you know what kind of license plate he had? A. He had 
Maryland license. | 

Q. And you say the license plate was missing? What--did he have 
any identification of it? A. Well he had a number written on a piece of 
cardboard stuck in the back of the window. 

Q. And with regard to this Friday when you say you next saw 


Clayborne's car, did there come a time when you saw that car on that 
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day? A. On Friday, you mean? 
@. Yes. 
THE COURT: Witness has said he saw it on Friday. 
BY MR. JOHNSON: 

Q. Now, did there come a time after you saw that car at 413 
50th Street, after that and subsequently, did there come a time when you 
saw Clayborne?! A. Yes, I saw Clayborne that night. 

Q@. Where was he the next time you saw him on Friday night? 

A. He was in No. 1 Precinct, when I saw him. 

Q. Now, you came to No. 1 Precinct? A. Yes, sir. 

Q. Now,how did you get to No. 1 Precinct? A. Well, I went to 
No. 14 first. 

@. Yes. A. They told me that he was down at No. 1. So I went 
to No. 1 Precinct. 

308 Q. Now, when you arrived at No. 1 Precinct, was anybody there? 
A. Well, all of my brothers were there. 

Q. Everybody was there? A. Yes, sir. 

Q. Was Charles there? A. Charles was there. 

Q. And Kenneth was there? A. Kenneth was there. 

Q. Did you see Sgt. Antonelli? A. Yes, sir. 

Q. And did you hear any conversations or did you have any con- 
versation, first, with Sgt. Antonelli? A. Well, no, sir. I didn't, not 
with Sgt. Antonelli, no. 

Q. Now, when you came in, did you talk to your brother Clay- 
borne? A. No. iI couldn't. They wouldn't let me talk to him. 

Q. Did there come a time--what happened? Did anything unusual 
happen other than seeing Clayborne and Kenneth and them at the head - 
quarters that night? A. Well, they arrested me and impounded my car 
also. 

Q. And did they tell you what you were charged with? A. No. 

MR. FLANNERY: I submit that it's immaterial. 

THE COURT: You submit what? 

MR. FLANNERY: It's immaterial. 
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THE COURT: What is the materiality, Mr. Johnson? 
MR. JOHNSON: Well, if Your Honor please, I am trying to put 
this in posture. | 
THE COURT: Well, the Court's only problem is the indictment 
in this case, and the defendant that is before the Court. | 
On the grounds of materiality, the Court must confine the evidence 
to that which relates to this defendant and this indictment, 
What is the materiality of this question to the witness as to what 
happened to him? | 
MR. JOHNSON: Well, I would say it was this, if Your Honor please. 
We have all--I am trying to show the temper of this thing. 
THE COURT: Temper is of no interest to the Court and jury. 

MR. JOHNSON: Very well, Your Honor. | 


BY MR. JOHNSON: | 
Q. In any event, when you were there, did there come a time when 


anybody had any conversation with you about the charge that your brother 
was-- <A. Well, yes, sir. | 
310 Q. Who, if anybody, had any conversation? A. I don't know the 
officer's name. But later on Mr. Antonelli, one of the officers that 
questioned me took-- 
Q. What, if anything, did they say to you? A. Well, I was told 
that my car was used in a robbery. ! 
Q. And what, if anything, did you--now prior to the time you in- 
dicated you were arrested, prior to the time you were arrested, had you 
told them where you worked? A. No, sir, I hadn't. 
Q. And with regard to this conversation in which you were told your 
car was in a robbery, what, if anything-- | 
THE COURT: "A robbery," or this robbery. What is your answer? 
THE WITNESS: I was told-- 
THE COURT: Keep your voice up. 
THE WITNESS: I was told that my car was used in la robbery along 
with his. | 
BY MR. JOHNSON: | 
Q. In any event, after that conversation, what, if anything, 
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happened? A. Well, he searched my car and then they held me there 


all night--they put us in the line-up-- 

Q. In this line-up, tell me who was in the line-up. A. There were 
about six or seven people in the line-up, along with Kenneth, Clayborne, 
and myself. 

Q. You three brothers were in the line-up? A. That's right. 

©. Now, who, if anybody, did you see, that came before the line- 
up? <A. Well, Mr. Good and a young lady was with him. 

Q. Were any other persons before that line-up? Besides them? 
A. No, sir, that's all. 

Q. Now, what, if anything happened when Mr. Good came before the 
line-up? A. Well, he came down and looked at all of us and he couldn't 
pick out anyone. 

Q. Did he say anything at all? A. No. He said that he couldn't, 
you know, identify the man too well, he thought the man was light skinned. 
Q. With regard to that, did anything happen at that time with 
reference to Mr. Good? A. When Mr. Good couldn't identify anyone, 
they took him out of the room and talked or something and he came back 

in and picked my brother out. 

Q. Clayborne? A. Yes, sir. 

Q. Did he pick anybody else out? A. Well, they picked Kenneth 
out, too. 

Q. Kenneth? A. Yes, sir. 

Q. Is that a brother of yours? A. Yes, sir. 

Q. Now, was that the last time that Mr. Good came before the 
line-up? A. I think that was the last time I saw him before the line-up. 

Q. Now, tell me this, Mr. Bynum. When were you released? 

A. I wasn't released until Sunday. 

Q. Directing your attention to sometime after that Sunday, did 
there come a time when you next saw Clayborne Bynum's automobile? 
A. Yes, sir. 

Q. Do you know approximately how long thereafter that was? 
A. That was about two, maybe three weeks after, I believe it was. I 


147 
am not sure. 


Q. Now, were you in the company of anyone when you next first 
saw that car? A. Well, I was in Kenneth Bynum's company and 
Charles Bynum's company. 

Q. Now, where was that car at the time that you next saw it? A. 
That car was on the lot in Southwest. 

Q. Now, did you and your brother and Kenneth, you and your 

brother Charles and Kenneth do anything with reference to this 
car? A. Yes. Well, we pushed the car off the lot. 

@. Yes. A. And, well, Ihave forgotten who it was, but someone 
said we better get a tag on the back of it. | 

Q. And with regard to--did you do anything with reference to the 
interior of the car? A. No, I don't think so. 

THE COURT: What is your answer? 

THE WITNESS: I said I don't think so. 


BY MR. JOHNSON: 
Q. Now, on Tuesday you indicated to the ladies and gentlemen 
| 


of the jury and to His Honor what you did with Bynum. 

The next day was Wednesday. Do you recall anything that happened 
on Wednesday? A. On Wednesday, I took Clayborne to Southeast, to find 
--to find the car. | 

Q. Now, do you know where you took him in Southeast? A. No, 
not exactly, but we--well, he was going for a two-fold purpose. 

Q. What purpose? A. He was going to put his clothes in the 
cleaner and to look for his car. 

Q. Now, where was he going to look for his car? | A. Well, we 
went to Arthur Jones' uncle's cleaners to look for his car and to put his 
clothes in the cleaners. After we left there, we went to Jones’ father's 
house. 

Q. Did he locate his car? A. I don't know. 

@. And did he stay with you at that time? A. No, sir. 

Q. And do you know approximately what time this was that you 
did that? A. That was around five o'clock. 


148 

Q. That you went or that you lefthim? A. That I left him. 

Q. That you lefthim. A. That's right. 

Q. Now, where in respect to the District of Columbia as to place 
did you leave him? A. I left him in Southeast. 

Q. In Southeast? A. Yes, sir. 

Q. And did you -- 

MR. JOHNSON: Will Your Honor indulge me just a moment, please? 

BY MR. JOHNSON: 

315 Q. Now, directing your attention to August 6, 1957, prior to the 
time that you took Clayborne to the skating rink, did you have an occasion 
to see your brother's car? A. I saw his car on a Sunday. 

Q. Isee. Now did there come a time after that, after Sunday, that 
you ever saw Arthur Jones and Georgia Harris at or in your brother's car ? 
A. Yes, sir, I did. 

Q. Do you know whether it was in the morning or evening that you 
saw them? A. It was in the evening. 

Q. And, what, if anything, were they doing with the car? A. They 
weren't doing anything. They were standing by it. 

Q. Isee. Now, what happened to the car and to Arthur Jones and 
Georgia Harris thereafter? A. They got in the car and drove off. 

Q. Now, do you know whether or not that was August 6 or not? 

A. No, Idon't. I really can't say. 

Q. And after that date, when you saw Arthur Jones and Georgia 
Harris get in the car, when was the next time after that that you saw 
your brother Clayborne Bynum's car? A. I didn't see his car after that. 

316 Q. There did come atime-- A. I saw his car on Friday morning. 

Q. Friday morning? A. Yes, sir. 

MR. JOHNSON: Your witness. 

CROSS EXAMINATION 
BY MR. FLANNERY: 
Your name is John David Bynum, is it not? A. That is correct. 
And did you not testify in a previous trial? A. Yes, sir. 
In regard to this case? A. Yes, sir. 
Now, if I understand your testimony, you are now saying that 
on August 6, 1957, you and your brother, the defendant Clayborne Bynum, 
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went to a skating rink about 8:30 or 9:00 o'clock in the evening. Is that 
correct? A. Yes, sir. | 

Q. Did you so testify at the first trial in this matter? A. No, I 
didn't. 

THE COURT: What is it? 

THE WITNESS: I don't think so. 

BY MR. FLANNERY: 

Q. You know you didn't, Mr. Witness, isn't that a fact? A. I 
testified that Clayborne and I went to a skating rink. | 

Q. At the other trial? A. I didn't say what day it was, because 
I was not sure. 

Q. Oh, you are sure now? A. Yes, sir, Iam ae now. 

Q. At this late date, bearing in mind, Mr. Witness, the first 
trial took place Februaryi: and 12, 1958, you say your recollection is 
better now? A. Yes, sir. | 

Q. Who did you talk this case over with recently? A. Well, I 
have seen Mr. Johnson, but I didn't talk the case over with him. 

Q. Now, Mr. Witness, weren't you asked these questions and didn't 
you give these answers at the first trial, page 275? | 

Q. Did you or did you not see your brother 
at any time between 6:30 and midnight that night? 
That night being August 6, 1957. Do you remember 
being asked that question? A. Yes, sir. 

Q. And you said, "Yes, sir, I did." Then, you were asked the 
question by Mr. Johnson, "Will you tell His Honor and the ladies and 
gentlemen of the jury the times and places where you may have seen him 
on that evening?"" Do you remember being asked that question? A. Yes, 

sir. | 

Q@. And your giving the answer, "First I saw Clayborne in the 
apartment around 8:00." Do you remember that? A. Yes, sir, I do. 

Q. And, then, don't you remember being asked the question, 
"What, if anything, was he doing?" And giving the answer, ''He was 
watching television." Do you remember that? A. Yes, sir. 
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Q@. And, then, you remember, the Court, the Judge asked you, 


"What was your answer?" And your saying, "He was watching television." 


Do you remember that? A. Yes. 

MR. JOHNSON: If Your Honor please, he objected to my doing it 
this way. I imagine he is doing it the same way Your Honor instructed 
me to do, that is, he can ask him whether he has testified as follows. 

THE COURT: That was the preliminary question, Mr. Johnson. 

MR. FLANNERY: May I proceed? 

THE COURT: You may. 

BY MR. FLANNERY: 

@. And then do you remember being asked the question by Mr. 
Johnson: "How long did he watch it, to the best of your knowledge?" 
And your giving the answer, "He watched television, I would say, until 
around 8:30 or maybe 9:00 o'clock." Do you remember giving that answer? 

THE COURT: What is it? 

THE WITNESS: I think I told-- 

MR. FLANNERY: You know you gave that answer, don't you, Mr. 
Witness? 

MR. JOHNSON: If Your Honor please, may I say this. Whether a 
witness remembers his testimony, is that the criteria, isn't whether he 
testified that or not? 

THE COURT: It's the same phraseology that you followed in these 
questions, Mr. Johnson. Go ahead. 

BY MR. FLANNERY: 

Q. Didn't you so testify, sir? A. I guess so. 

Q. You know you did, now, don't you? A. I guess so. 

Q. Yes. Now, however, you are saying at this trial, are you not, 
that you and Clayborne Bynum got to a skating rink about 8:30 or 9:00 
o'clock. 

Q. You are changing your testimony, aren't you? A. As to the 
dates, I was mixed up. 

Q. You were mixedup? A. Yes. 

Q. And now don't you remember being asked this question, ''Did he 
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stop watching television around that time?" And your giving the answer, 
"Yes, sir, he did." You remember that, don't you? | 

THE COURT: Answer the question, don't shake your head. 
THE WITNESS: Yes, sir. | 


BY MR. FLANNERY: 
Q. And then you remember being asked this question and giving the 
following answer: "What, if anything, did he do then?" And you answered, 
"He went downstairs. He went to the apartment under ours. He went to 
| 


the first floor apartment."' A. Yes, sir. 

Q@. And then you remember, do you not, being Atos this question, 
"Thereafter, did there come a time when he came back upstairs?" And 
your giving the answer, "He came back upstairs, yes." A. Yes, sir. 

Q. And nowhere in that testimony did you ever say anything about 
going to a skating rink, isn't that a fact? A. I thought I did. 

Q. You thought you did? A. I thought I did. 

Q. Now, Mr. Witness, after you testified in this last trial to which 
I have just referred, did you sit in Court and hear your brother, Clay- 
borne Bynum, the defendant in this case, testify? A. No, | I don't think 
I did. 

Q. Sure of that? A. Yes, sir. 

Q. Did you ever--do you know a man named James 
A. Yes, sir. 

Q. You know him, don't you? A. Yes, sir. 

@. Ever talk to him about this case? A. I imagine so, yes. 

Q@. You know you did, don't you? A. Ihave asked him questions 
about it. | 

Q. Is he here today in the witness room? A. I don't think so. 
Yes, he is here. | 

@. Do you know, of your own personal knowledge, what your 
brother, Clayborne Bynum, the defendant in this case, said at the last 
trial relative to his movements on the evening of August 6, 1957? A. No, 
sir. ! 

Q. You do not? A. No. 
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Q. Now, as I understand your testimony, did you not say that there 
came a time that Mr. Good picked Clayborne Bynum out of the line-up 
and then picked Kenneth Bynum out, too? A. I didn't say Mr. Good picked 
both of them out. 
Q. Didn't you just testify in answer to one of Mr. Johnson's questions 
that Mr. Good came back and picked Clayborne and Kenneth out? 
A. I said Mr. Good came back and directly picked Clayborne out. 
Q@. Didn't you say-- A. I said Kenneth was picked out also. 
Q. What? <A. I said Kenneth was picked out also. 
Q. You said that Mr. Good picked Kenneth out. A. I didn't say 
Mr. Good. 
Q. Well, who picked Kenneth out of the line-up? A. Kenneth was 
picked out by the other person that was there. 
Q. You didn't say that in answer to Mr. Johnson's question, though, 
did you? A. Mr. Johnson didn't ask me that. 
Q. Mr. Johnson asked you what happened at the line-up and you 
323 said-- Re 
THE COURT: I think you are arguing with the witness now, Mr. 
Flannery. 
MR. FLANNERY: Very well. 
BY MR. FLANNERY: 
Q. Now, then, was Arthur Jones a friend of yours? A. No, he 


wasn't. I knew him. * 

Q. You knew him? A. Yes. 

Q. He wasia good friend of your brother's, wasn't he? A. I don't S 
know. 

Q. Was Arthur Jones, as far as you know, a safe cracker? A. I ; 
don't know. 


MR. FLANNERY: That's all. 
THE COURT: Any further questions? 
MR. JOHNSON: No. 
THE COURT: Step down. 
(The witness left the stand. ) 
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THE COURT: Call your next witness. 
MR. JOHNSON: Charles Bynum. 
Whereupon 
CHARLES GIDEON BYNUM 
was called as a witness by the defendant and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 
Q. Now, will you state your full name, sir? A. Charles Gideon 
Bynum. | 
Q. And your address, Mr. Bynum. 1120 21st Street, Northeast. 
Q. Mr. Bynum, how are you employed? 
A. Iam a guard at the National Bureau of Standards. 
Q. How were you employed in August 6, on August|6, 1957? A. In 
the same position, guard at the National Bureau of Standards. 
Q. Do you know the defendant, Clayborne Bynum? A. Yes, I do. 
Q. What relationship, if any, is he to you? A. He is my brother. 
Q. Mr. Bynum, directing your attention to the 6th of August, 1957, 
did you do anything unusual on that day? A. Yes, I did. | 
Q. What did you do? A. I was pallbearer ata funeral for the 
mother of a friend of mine. 


| 
b 
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| 
Q. Now, Mr. Bynum, heretofore, you have testified before in this 


trial, did you not, sir? You testified at the prior trial in this case, have 
you? A. Yes, I did. | 


Q. Now, when did you discover that that funeral was on the 6th day 
of August? A. I don't remember the exact date, about a| week ago. 

Q. Now, with regard to that, does that fix your mind, in your mind, 
the date of what happened at or about that date, and on that date? A. Yes, 
it does. 

Q. Now, with regard to--did there any other scree other 
than your attending the fun eral that day--do you know what time you 
attended the funeral? A. I attended the funeral around 1:00 o'clock. 

Q. Well, now, did you make any investigation at No, 14 Precinct? 
A. Yes. | 
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Q@. Now, does that give you any indication as to what you did, had 


done on the morning of August 6? A. Yes, it did, sir. 

Q@. Now,’ do you know where you were on the morning of August 6, 
at or about 8:40 a.m.? Do you know what you did on the morning of 
August 6, prior to the time you went to the funeral? I withdraw the prior 
question. 

A. Well, on the morning of August 6 -- yes, on August 6 I had 
occasion to go to No. 14 Precinct where I posted collateral for my 
brother's traffic charge. 

©. Now,' what brother did you post traffic collateral for--a traffic 
charge? A. Clayborne Bynum. 

@. Now, do you know what, if any, offense he was charged with at 
that time? A. Well, to my own knowledge, I don't know, I don't recall-- 
it was a traffic violation. 

@. Now, how much money did you deposit as collateral at that time? 
A. $20.00. 

Q. Now,: prior to--I would say two months ago, did you have any 
idea this funeral was on August 6? A. No, no. I was under the impres- 
sion it was on the fifth. 

@. Now, | with regard to your prior testimony, have you-- 

THE COURT: Go ahead. 

BY MR. JOHNSON: 

Q. Is your other testimony related with regard to your mistaken 
idea of the date of that funeral? A. I didn't understand that question. 

@. Now, you have testified here before in a prior trial. Is that 
correct? A. That's right. 

Q. Now, after you discovered the date that you went to the pre- 
cinct to post collateral, and after you discovered the date and hour of 

the funeral that you served as a pallbearer, did you have to recon- 
struct your activities on the 5th and 6th with regard to your brother, 
Clayborne Bynum? A. Well, yes. 

Q. Now,| are you prepared now to testify what, if anything, you 
did or whether you saw Clayborne Bynum on the 6th of August? A. Yes, 
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Iam. 

Q. What time did you see him on that date? A. I saw him on the 
morning of August 6, at approximately it was between 10:00 and 11:00 
o'clock on the morning of August 6. | 

Q. And, thereafter, prior to this date, had you had any transactions 
with your brother the day before, with Clayborne, the day before that? 

By the way, I will withdraw that and do it this way. | 

Do you know what kind of clothing you wore to the funeral? A. Yes, 
I do. 

Q. What kind of clothing did you wear to the funeral? A. Iworea 
suit. It was a gray suit that I borrowed from my brother Clayborne. 

Q. Do you know when you borrowed it from your brother Clay- 
borne? A. Yes, sir. It was a Monday, which was August 5. 

Q. Now, with regard to your seeing Clayborne on August 6, after 
you left him, did you leave him in the precinct? A. Yes; Well, I left 
him out in front of the precinct. 


Q. Now, did you have any conversation with him or make arrange- 
| 


ments to meet him again that day? A. Yes, I did. 
Q. Wait until the District Attorney has had an opportunity to ob- 
ject to this question before you answer it, sir. 
Did you have an arrangement to meet Clayborne again that day? 
A. Yes. 
Q@. Did there come a time when you kept that engagement and came 
back to Clayborne's house? A. Yes. 
Q. Do you know approximately what time that was?| A. Well, I 
would say approximately 10:00 p.m., approximately. 
Q. Did you see your brother Clayborne at that time? A. No, I 
didn't. ! 
@. Now, what was he supposed to do with you at or/about that time? 
A. He was supposed to reimburse me some of the money that I had posted 
for his collateral. | 
Q. And when you got there, was Clayborne there at 10:00 o'clock? 
A. I can't testify to that. I didn't see him. 


156 


Q. You didn't see him. Now, with regard to Thursday, April the 
8th-- 


THE COURT: April? 
BY MR. JOHNSON: 
Q. August 8. Did you have an occasion to see Clayborne Bynum on 
Thursday, August 8? A. Yes, I did. 
Q. At or what time did you see him on Thursday, August the 8th? 


A. Iam not sure. It was in the morning. It was in the morning. I 
would think it would have been around 9:00 o'clock, but I am not sure. 

Q@. Where, if any place, did you see him? A. He came to my 
home. 

Q. And what--did you all stay at home or did you leave your home? 
A. No. We left. I had received-- 

Q. Never mind. You received some information. Never mind what 
you received. 

I want to know exactly what you did. After receiving certain in- 
formation, did you go any place with Clayborne? A. Yes, I did. 

Q. Who, if anybody, did you see, when you went to the place that 

you went to? A. Well, I saw Arthur Jones and Georgia Harris. 

Q. Now, where did you see them, if any place? A. On an address 
on 6th Street. [Iam not sure. It's a block off of H on 6th Street, North- 
east. Iam not sure of the exact number. 

Q. Did you have a conversation with Arthur Jones at that time, 
without revealing what itis? A. Yes, I did. 

Q. Did he have a conversation with Clayborne Bynum at that time? 
A. Yes. 

Q. Now, as a result of that conversation, did you go some place 
with Arthur Jones? A. Yes. 

Q. Where, if any place, did you go with him at that time? A. We 
went to a parking lot, Parkland Apartments, that's off of Alabama Avenue, 
Southeast. 

Q. And what, if anything, did you find where Arthur Jones told you 
to go? And went with you? A. We found Clayborne's car parked in the 
parking lot there. 
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Q. Now, was there any explanation given as to why; the car had not 
been returned? 
THE COURT: I believe this would call for hearsay,) Mr. Johnson. 
MR. JOHNSON: All right. 
BY MR. JOHNSON: 
Q. Whether it was or not, without regard to what it is. A. Yes, 
there was. 
Q. As a result of that information, did you try out anything in the 
automobile? A. Yes. | 
Q. What did you try out? A. Well-- | 
Q. Not what they told you, now. After you got the information, 
what, if anything, did you try out in the automobile? A. Well, we tried 
out the transmission. 


Q. Was the transmission working? A. Yes. | 


Q. Now, with regard to this automobile, Clayborne Bynum's car, 
did you have any conversation with Arthur Jones that was connected with 
Clayborne Bynum's car, without telling what it is? Did you have any such 
conversation? A. Yes. | 
Q. Did it involve anything about the Metropolitan Police Depart- 
ment? A. Yes. 
MR. FLANNERY: Counsel is leading the witness. I object. 
THE COURT: Your objection is sustained. 
BY MR. JOHNSON: 
Q. Now, tell us what the conversation--you had about Clayborne 
Bynum's car with Arthur Jones. 
THE COURT: I think this is hearsay. 
MR. JOHNSON: Well, if Your Honor please, it is ie Jones did-- 
it's not what-- 
THE COURT: I think it's hearsay. Ask your next question. 
BY MR. JOHNSON: 
Q. With regard to this statement that was made by Arthur Jones, 
was Georgia Harris anywhere near that place? A. Which place? 
Q. When the statement was made about, the fact that when a 
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statement was made to you, and to Clayborne, by Arthur Jones with 
reference to his car and the Metropolitan Police Department, was Georgia 
Harris present? A. Yes, she was present, yes. 

Q. And what, if anything, happened? I take it from your testimony 
that you drove Clayborne, your brother, over to the place. 

Did you drive him away? A. No. 

Q. Well, how did he get away, if you know. A. He drove his own 
car away. 

Q. Now, Mr. Bynum, directing your attention to Friday, August 
the 9th, were you working on Friday, August the 9th? A. Yes, I was. 


Q. Were you at work that evening? A Yes, sir. 


Q. Did there come a time during the course of that evening that 
you were summoned any place? A. Yes, sir. 
Q. At what place were you summoned? A. Number 1 Precinct 
in the District of Columbia. 
Q. Isee. Did you gothere, sir? A. Yes, I did. 
Q. When you arrived, who, if anybody, did you see? A. I saw 
several people, quite a few. 
Did you see the defendant, Clayborne Bynum, there? A. Yes. 
Did you see your brother Kenneth? A. Yes. 
Did you see Sgt. Antonelli there? A. Yes, sir. 
Did you see John David there? A. Yes, sir. 
Now, with regard to this meeting, did you have any conversation 
with - Antonelli about your brother Clayborne Bynum? A. Yes, sir. 
Will you tell His Honor and the ladies and gentlemen of the jury 
what conversation you had with Sgt. Antonelli, in the presence of Clay- 
borne, and what conversation you heard him have, or what, if anything, 
he did in that conversation at that time. A. That's a rather long question. 
Q. Well, suppose we break it up a little for you. I will withdraw 
that. Did you have a conversation with Sgt. Antonelli at that time? 
A. Yes. 
Q. Tellus, to the best of your recollection, and in substance, what 
was said and what was done. A. Well, when I first went in, the Sgt. told 
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me--I asked him what was happening, what had happened. 
He told me that a robbery had been committed and that he was pretty 
sure that my brother Clayborne had done it. 
He said he felt they had him and that he might as well go ahead and 
confess to it. 
So, he asked me to see if I could talk to him, so that we could all 
go home so-- 
Q. By the way, were you in uniform at that time? | A. No, sir. 
Q.- And did you talk to your brother at that time? A. Yes, I did. 
Q. Did you ask him the questions that the police asked you to ask 
him--make the inquiries of him that the police asked you to make? 
A. Well, I asked him if he was involved in it, yes. 
Q. And did he tell you whether he was involved in 7 or not? A. He 
told me that he wasn't. 
Q. And did you then talk to any other person about this, Sgt. An- 
tonelli, anybody else? A. Yes, I talked to Lt. Kutner. | 


Q. What, if any, conversation did you have with him at that time? 


A. Well, I can't quote the exact conversation. | 

Q. No. In substance, as nearly as you can recollect. If you can't 
remember, say you can't remember. A. I remember part of the con- 
versation but I don't remember all of it. | 

Q. What, if anything--what part do you veins aiberd A. I remember 
it had one point. There came atime when he told me that he had my 
brother's fingerprints, that they had taken from the victim's car. 

And he asked if I would like to see them. So I told him yes, andI 
think at that time my brother said that they couldn't have them. Mr. Kut- 
ner told him that he could see them too. 

And after that they took Clayborne and myself down to another room 
on the next floor down, and we viewed some prints. 

Q. Were they photographs? A. Some of them were. 

Q. And, now, what happened when you looked at the prints? 

A. Well, they had some prints in a bag and they had one clamped down on 


a card there. 
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So I took one of the prints out of the bag and put it under the micro- 
scope and started looking at it and I think it was Sgt. Antonelli who told 
me I had the wrong print and he got a print and put it on for me to compare 


the prints. 

Well, I examined the prints quite some time and there was one line 
in there that didn't seem to compare and I asked him about that. 

And he told me that I didn't need to worry about that, that they were 
identical. And I asked him to explain how when that line didn't compare. 

He said something like, I think, about that he had been looking at 
prints for years and he still didn't understand them, and it would take a 
fingerprint expert to really understand them. 

So, I asked if there was a fingerprint expert around so he could 
explain them to me. And I think he said there wasn't. At any rate, there 
was no more explanation of it. 

Q. Now, with regard to--did you have any--did you relate to Sgt. 
Antonelli the substance of your conversation with Arthur Jones that you 
had on Thursday? A. Yes, sir. 

Q. Now, what was the substance of what you told Sgt. Antonelli? 

THE COURT: I believe this is hearsay again, Mr. Johnson. 
Hearsay on hearsay now. 

MR. JOHNSON: Well, if Your Honor please, I will avoid that, if 
I may. I take the position that it is word action rather than hearsay, if 
Your Honor please, but I will abide by Your Honor's ruling. 

BY MR. JOHNSON: 

Q. Now, as a result of your conversation with Sgt. Antonelli, 
which related in substance what had been told you, the information Jones 
had given you, what, if anything, did Sgt. Antonelli tell you or do? 

MR. FLANNERY: Your Honor. I object to that because it appears 
to me that in the answer which Antonelli might have given would be dis- 
cussion of the hearsay which has already been ruled inadmissible. 

THE COURT: What is the materiality of this line of questioning? 

MR. JOHNSON: Well, if Your Honor please, the question came up 
there had been a suggestion by someone--this is his fingerprint--and that 


his car was used in the robbery. 

And I want to show at the first blush of this thing, it was suggested 
by this witness and not by Bynum that Arthur Jones had had the car on 
that night and that he had said he had been in police custody-- 

THE COURT: You mustn't tell the jury what Jones has said. That's 
what I have been trying to keep out of the record. You may come to the 
Bench. 

(At the Bench) 

MR. JOHNSON: I am going to suggest-- 

THE COURT: Your question is, "What did Antonelli say or do?" 
How is that material to your defense? What do you suspect the answer 
to be? | 

MR. JOHNSON: I think the entire theory of my defense-- 

THE COURT: No. What do you expect the answer to be? 

MR. JOHNSON: I expect the answer to be that he did tell him at 
that time that it could not have been Clayborne Bynum who committed this 
offense, because he didn't have the car on that evening--that Arthur Jones 
had had the car, that he had gotten the car from Arthur Jones that night. 

THE COURT: This is Antonelli speaking? 

MR. JOHNSON: No, this is Charles Bynum. That he had gotten the 
car from Jones on Thursday, which is just the day before, and that Jones 
had told him that he had had the car, and that the car was wanted by the 
police, and that at the time that he was in the precinct, at the time that 
Jones was in the precinct, paying the collateral on the ticket, that there 
was a broadcast out for the car. 

THE COURT: I will permit this witness to say what/he said about the 
fact that he couldn't have the car because Jones had it, etc. 


I cannot permit you to have any testimony of what Jones said, with- 


out Jones being available for cross examination. | 
MR. JOHNSON: Well, he is available, if Your Honor please. He is 

under subpoena by the Government. | 
THE COURT: Put him on the witness stand, if he is| available. 
MR. JOHNSON: Well, may I excuse this witness then and put him 


on, then, now? 


THE COURT: You may. 

MR. JOHNSON: All right, sir. 

THE COURT: Just a minute. 

MR. FLANNERY: Your Honor, while you are at the Bench, I hap- 
pened to be glancing out in the corridor and I saw the gentleman from 


Baltimore still here. 
If Mr. Johnson doesn't want him, may he be excused? 
MR. JOHNSON: Well, if Your Honor please, I want him but I-- 
THE COURT: Well, you better put him on then, right after the re- 


MR. JOHNSON: All right, sir. Are we going to take a recess now? 
THE COURT: Yes. 
(In open Court) 
THE COURT: We are going to take a short recess now, ladies and 
gentlemen of the jury. 
As you know, you should not discuss the facts in the case with anyone 
during the recess. 
(Whereupon, the Court took a short recess. ) 
Whereupon, 
CHARLES GIDEON BYNUM 
the witness under examination at the time of the taking of the recess, re- 
sumed the witness stand, and, having been previously duly sworn, was 
examined and testified further as follows: 
MR. JOHNSON: May it please Your Honor, may Mr. Bynum 
be excused. 
The man from Baltimore is here. It's a purely formal thing that 
he has to do. 
I have two members of the Police Department here with two police 
records and they say they have to stay with them. 
And there is--I can introduce them and read them to the jury and 
let them go back with their records. 
THE COURT: Very well, I will excuse this witness subject to his 
being recalied. He will remain in the witness room. 
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(The witness left the stand. ) 
Whereupon 


HENRY EVERDINE 


was called as a witness by the defendant, and, having been previously 


duly sworn, was examined and testified further as follows: 


THE COURT: This is the witness Henry Everdine who was called 


yesterday, is that correct? 
MR. JOHNSON: Yes, Your Honor. 
THE COURT: Very well. 
DIRECT EXAMINATION 
BY MR. JOHNSON: 


Q. I think I had a certificate here he left. Do you have it or do I? 


A. Ihave. 
Everdine. 

Q. And what is your--how are you employed, sir? 
of Motor Vehicles, Sate of Maryland. 

Q. And in response to the request of the Court, did 


Q. You have it? Will you state your name, sir? A. Henry 


A. Department 


you bring back 


with you today, sir, a transcript of the traffic record of Clayborne 


Bynum in the state of Maryland? A. Yes, I did. 


| 
Q. And with regard to that record, does it or does it not show that 
on July the 31st or sometime thereabouts, 1957, an arrest of Clayborne 


Bynum in the state of Maryland for a traffic offense? A., 
THE COURT: Keep your voice up. 
BY MR. JOHNSON: 


That is correct. 


Q. Does that show on the 31st of July, 1957, that Clayborne Bynum 


was arrested for a traffic offense in the state of Maryland 
exhibit on his car two metal tags? A. That's true. 
Q. Isee. May I have that certificate, sir? 


for failing to 


MR. JOHNSON: Willi you mark that Defendant's for identification? 


THE DEPUTY CLERK: No. 5, Defendant's. 


(Certificate was marked Defendant's Exhibit 


No. 5 for identification.) | 
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MR. JOHNSON: May this be admitted into evidence, if Your 
Honor please? 
THE COURT: If there is no objection. 
MR. FLANNERY: No. 
THE COURT: The exhibit may be admitted. 
(Certificate marked Defendant's Exhibit 
No. 5 for identification was admitted in 
evidence. ) 
THE COURT: Do you have any further questions of this witness? 
MR. JOHNSON: No questions. 
THE COURT: Do you have any questions, Mr. Flannery? 
MR. FLANNERY: Just one. 
CROSS EXAMINATION 
BY MR. FLANNERY: 
Q. That violation shows failure to exhibit two metal tags, is that 
right? A. That's true. 


Q. You don't know of your own personal knowledge whether that 


particular car had one metal tag missing or both missing, do you? 

A. No, I don't. 

Q. And you don't know of your own personal knowledge whether there 
is a metal tag on that car in the front or in the back of that car? A. No, 
I do not. 

MR. FLANNERY: That is all. 

THE COURT: You may step down. You may be excused, Mr. 
Witness. 

344 (The witness left the stand. ) 

THE COURT: Call your next witness. 

MR. JOHNSON: If Your Honor please, the gentleman from No. 
Precinct. 

Whereupon 

JOHN EISENBARTH 
was called as a witness by the defendant, and, having been first duly 
sworn, was examined and testified as follows: 


165 


DIRECT EXAMINATION 
BY MR. JOHNSON: | 


Q. Will you state your name, sir? A. Private John Eisenbarth. 


| 
Q. And as a result of a request of the Court did you 


bring to Court 


today the arrest book of No. 11 Precinct that would cover ‘August 6 and 7 


of 1957? A. I did. 


Q. Directing your attention to that book, sir, does it reflect that a 
party by the name of Arthur Jones was arrested for a traffic offense in the 
| 


early morning hours of August 7, 1957? A. August 7? 
Q. Yes. A. August 8, Arthur Jmes. 
Q. Arthur Jones. A. August 8, 2:55 a.m. 
Q. What day? A. August the 8th. 
Q. August the 8th? 
THE COURT: The witness has said the 8th. 
BY MR. JOHNSON: 
Q. May I see that please, sir? 


MR. JOHNSON: May that entry be read to the jury. now, please? 


THE COURT: It may be. 
BY MR. JOHNSON: 


Q. Will you read the entry to the jury, please, sir? A. Jones, 
Arthur. His address, 220 10th Street, Southeast. Date of birth, 11/15/29. 


Color, brown, Birthplace, D.C. Occupation, car washe 


r. Married or 


Single. He was single. Read and write, yes. D.C. Permit No. ---do 


you want that? 
Q. Yes. A. 1017680. Book and ticket no. --Book 


30810. Ticket 
15. Collateral, $3.00. At No. 11 Precinct. His receipt number was 


272909. 
Class of vehicle, commercial. I mean non-commer 


cial. Charge: 


failing to exhibit registration on Nichols Avenue. Arresting officer was 


Andrew K. Bowie. And he elected to forfeit. 
Q. What is the officer's name, sir, again? A. A. 
THE COURT: Any further questions? 
BY MR. JOHNSON: 
Q. Is he in your precinct, at the present time? A. 


K. Bowie. 


| No, he is not. 
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Q. Do you know where he is, sir? A. I believe he is in the Check 
Squad. 

Q. Sex Squad? A. Check. 

Q. Check Squad. 

MR. JOHNSON: That's all. 

THE COURT: Any questions? 

MR. FLANNERY: No questions. 

THE COURT: You may be excused, Mr. Witness. Your next 
witness, Mr. Johnson. 

MR. JOHNSON: The gentleman from 14th Precinct. 

Whereupon 
BENJAMIN J. CHAPLIN 
was called as a witness by the defendant, and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 
Will you state yourname, please? A. Benjamin J. Chaplin. 
And are you a member of the Metropolitan Police Department? 
Iam. 
And to what precinct are you attached? A. No. 14. 

Q. And at the request of the Court, did you bring with you the record 
of arrest for No. 14 Precinct, 1957? A. I did. 

Q. Directing your attention to the morning--to the date April-- 
August 6, 1957, did you find in your records any arrest record of the 
defendant Clayborne Bynum? A. Justa minute, please. I did. 

Q. And will you read that entry to the jury or those entries to the 
jury as they appear on your books. A. No. 14. Case No. 8033 at 8:40 
a.m., Bynum, Clayborne. 5234 River Road, Tuxedo, Maryland. 

Date of birth, 4/24/36. Colored. Born in North Carolina. Occu- 
pation, none. He is single. He reads. He is male. 

His Permit No. 926901, D.C. Operator's. 

The officer's book no. 22873. Ticket no. 30. $12.00 collateral 
was posted on receipt no. 283526 on a non-commercial vehicle. 


Warrant no. 3665, for a ticket issued the 25th of May, 1957, at 
Deane Avenue and Gualt Sts. Northeast, for passing at an ‘intersection. 

The complainant and officer's name is J. P. Logan.) Will forfeit 
the collateral. 

This case was booked by E.L.C., initials. 

THE COURT: What is the date of this entry? 

THE WITNESS: August the 6th, 1957. 

THE COURT: The time is 8:40 a.m., is that right? 

THE WITNESS: That's correct, sir. 

THE COURT: Any further questions? 

BY MR. JOHNSON: | 

Q. Is there another entry, sir? A. Yes, sir. Case No. 8034, 
8:40 a.m., the name, Bynum, Clayborne. 5234 River Road, Tuxedo, 
Maryland. Birthdate 4/24/36. He is colored. | 

Birthplace, North Carolina Occupation, none. Single. He 
reads and writes. He is a male. 

Permit No. 926901. That's D.C. Operator's. 

The officer's book number would be 26367. The ticket no. would 
be No. 13. Posted $3.00 collateral on receipt no. 283527, non-com- 


mercial vehicle, for failing to change address on permit. | 


Officer and complainant would be B. H. Bowie, No./14 Precinct. 
He elected to forfeit. 
The officer booking this case--initials were E.L.C. 
Q. Officer, do you know who E.L.C. is? A. Officer Crim, at 
No. 14. 
Q. Now, with regard to these receipt nos. 283527, and 283526, are 
they available in the precinct? A. Yes, sir. 
Q. Isee. Could you return tomorrow and bring those receipts? 
THE COURT: What is the necessity for these receipts, Mr. 
Johnson? 
MR. JOHNSON: There is the suggestion that $20.00 was paid, 
Your Honor. 
THE COURT: The receipts show $12.00 and $3.00 according to 


the records. 
MR. JOHNSON: Those are merely the book, that is the arrest at 
that time. 
MR. FLANNERY: I would object, Your Honor. I suggest it's immaterial 


and these officers are busy, they are needed in the precinct. 

Unless counsel has something important and material to the defense, 
I think-- 

MR. JOHNSON: Well, maybe I can avoid this, if Your Honor please. 

In the meantime, I will go to the precinct and make them available. 
If they are not material, of course, I won't have them brought back. 

THE COURT: Very well. Any further questions of the witness? 

MR. JOHNSON: No further questions. 

THE COURT: Mr. Flannery. 

MR. FLANNERY: No. 

THE COURT: You may step down. You may be excused, Mr. 
Witness. 

THE WITNESS: Thank you, sir. 

(The witness left the stand. ) 

MR. JOHNSON: May it please the Court, the witness, Miss Acty, 
indicated she was excused. I didn't know whether any one wanted her any 
further or not and I ask-- 

THE COURT: She may be excused. Go ahead. 

MR. JOHNSON: In the meantime, the employer of one of my wit- 
nesses, a short witness, has called and said his employee has been here 
two days, and since he is a short witness, I wonder if I might not call him? 

THE COURT: You mean short in the sense that he will only take a 
limited period of time? 

MR. JOHNSON: Yes. 

THE COURT: Very well. Bring him in. 

Whereupon 

WILLIAM RAONS 
was called as a witness by the defendant, and having been duly sworn, 
was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. JOHNSON: 
Q. Will you state your name, sir. A. My name is William Raons. 
THE COURT: What is it? 
THE WITNESS: William Raons. Raons. R-a-o-n-s. 
BY MR. JOHNSON: 
Q. Will you give me your address? A. 1019 Fairmont Street, 


Northwest. 
@. In Washington, D. C.? A. Washington, D. C. 
THE COURT: Keep your voice up. 
BY MR. JOHNSON: 
Q. Now, Mr. Raons, you are under subpoena? A. Yes, sir. 
Q. Now, directing your attention to the early part of August of 
1957, did you have an occasion to go roller skating at that time when 
Clayborne Bynum was present? A. Yes. 
Q. Do you know who was there at or about that time 7 Besides 
Bynum? A. Yes. 
Q. Who? A. Charles Wade, Mary Acty, and Loretta Martin. 
Q. And -- now, how did you get to this place? A. I walked. 
Q. Do you know approximately what time Clayborne Bynum got 
there? A. About quarter of nine. 
Q. And, now, did anything about--well I withdraw that. How long 
did you stay there on that evening? A. Until 11 o'clock. 
Q. Now, did you leave--when you left, did you leave alone? A. No, 
I left with him. | 
@. With whom? A. Clayborne. 
Q@. Was anybody else with you when you left? A. Loretta Martin, 
Mary Acty, and Charles Wade. | 
Q. Was anybody else? A. Harold Aaron. 
Q. With regard to your method of transportation, after you left, 
how did you go about leaving, did you ride somewhere from the skating 
rink? A. No, we walked. 
Q. Do you know where--in what direction did you walk? A. Well 
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we walked from the skating ring over to 14th Street, down 14th Street, 
to U Street. 

Q. What -- did there come a time when you left them? A. Yes. 

I left them at 11th and U. 

Q. And where did you go, sir? A. I went home. 

Q. Now, when you got home--oh, by the way, I withdraw that. 

When Clayborne was at the skating rink, do you know how he was 
dressed? A. Yes, he had on a pair of trousers and sport shirt. 

Q. When you got back home, did you find anything unusual about-- 
that had happened in the interim that you didn't know about, with reference 
to Clayborne that evening? A. Yes, sir. 

Q. What was it? A. Well, my mother told me they had been by 
looking for me. 

MR. FLANNERY: I object, Your Honor. 

THE COURT: Your objection is sustained. The statement will 
be stricken. 

BY MR. JOHNSON: 

Q. Don't tell what your mother told you. When you got back home, 
you had a conversation with your mother, did you find anything there, 
any physical object in yourhome? A. Yes. I found a pair of Bermuda 
shorts belonging to Clayborne. 

Q. Isee. Now, at or about that time, did you know about the 

following Friday, did you have any conversation with anybody, with- 
out telling what it was, about the. following Friday after this skating 
event? <A. I don't quite understand you. 

Q. This Friday following this skating engagement, did you have an 


engagement with Bynum to go anywhere or do anything? A. Yes, sir. 
Q. What did you have an engagement todo? A. To go toa party. 
Q. Did you go to the party? A. No. 
MR. JOHNSON: Your witness. 
CROSS EXAMINATION 
BY MR. FLANNERY: 
Q. Mr.' Witness, what day was this when you went to the skating 
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rink and saw Bynum? A. It was on a Tuesday. 


Q. What month, and what year? What date? A. Well, it was in 


August. 


Q. What day of the week--Tuesday? A. Tuesday. | 


Q. What date? A. What date? 
Q. Date. A. August 6. 
Q. You are positive of that? A. Iam not positive. 


Q. Not positive, are you? Now, Mr. Witness, you did not testify 


in any other trial in regard to this case, did you? A. No. 


Q. Were you here at the last trial? A. No. 
@. And since August, 1957, have you discussed the 
skating rink with anyone? A. No. 


trip to the 


Q. You are a friend of Clayborne Bynum's, aren't you? A. Yes. 


MR. FLANNERY: I believe that is all. 
THE COURT: Step down. 

(The witness left the stand. ) 
MR. JOHNSON: May he be excused now, please? 
THE COURT: He may be excused. 
MR. JOHNSON: Charles Bynum. 

Whereupon 
CHARLES GIDEON BYNUM 


resumed the witness stand, and, having been previously duly sworn, 


was examined and testified further as follows: 


FURTHER DIRECT EXAMINATION 


THE COURT: Go ahead. 
MR. JOHNSON: Now, I believe when we interrupted 
you said we might interrupt this witness to bring in Jones. 


, Your Honor, 


May we have the Marshal bring in Arthur Jones? He is in the 


cell block. 
THE COURT: Do you have further questions of this 
MR. JOHNSON: Yes. 4 
BY MR. JOHNSON: 


er 
witness? 
| 


Q. Now, with regard to this fingerprint that you saw during that 
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course of that conversation was anything said by your brother about that 
fingerprint, that they claimed had been taken out of Mr. Good's car? 
A. Well, yes, my brother said they couldn't have gotten it out of Mr. 


Good's car because he had never been in it. 

He felt they got the print off his own car. 

Q. Isee. And this was--do you know whether your brother's car 
was in the police custody that night? A. Yes, it was. 

Q. And did--was there any reply made by Mr. Antonelli as to 
whether the thing may not have been gotten off of Bynum's car? A. I 
don't recall anything specific--I don't know about-- 

Q. Was any testimony about--fingerprint experts that night? 

THE COURT: Any testimony? 

BY MR. JOHNSON: 

Q. Any conversation? A. Yes. 

Q. What conversation about a fingerprint expert that night? A. I 
asked Mr. Antonelli to explain why the fingerprints didn't seem to match. 

THE COURT: This is repetitious. You have asked this witness 
this before. 

MR. JOHNSON: May I say something to your Marshal first? 

(Mr. Johnson confers with Marshal.) 
BY MR. JOHNSON: 

Q. Now, directing your attention to a time subsequent to this 
evening, did you have an occasion after your going to the precinct that 
night to see your brother's car? A. Yes, I did. 

Q. When was that, sir? A. Oh, I saw his.car there that night. 

Q. Youdid? A. Yes, sir. 

Q. And how about after that night? A. After that night I didn't 

see it again until sometime the next week. 

Iam not sure exactly when it was, but I did see it again afterwards. 

Q. Isee. Now, where was it when you saw it this last time? 

A. Well, I saw it next, I would say, in a lot in the Southwest section of 
Washington. 
Q. District of Columbia? A. In the District of Columbia, yes.. 
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Q. What kind of a lot was this? A police lot? A. Yes. 
Q. And what--who went there with you, if you recall? A. I be- 
lieve my brother John went there with me. 


Q. And after you got--did you get the car when you iwent there? 

A. Yes, sir, I did. 
Q. After you got the car did you look at the car? A. Yes, we did. 
Q. Now, what type of visual or other examination did you make 


of the car? A. Well, we examined the seats and we examined the back 
seat. | 
Q. Isee. Now, why did you do that, sir? A. Well, we had heard 
a statement that Mr. Good had examined the back seat of the car and found 
a hole in the upholstery, and we didn't recall any hole in the upholstery 
and we examined it for such a hole. | 
Q. Did ya: find any such hole? A. No. 
THE COURT: You may suspend this witness now, if you want to 
call the witness from the cell block. 
MR. JOHNSON: Yes. | 
THE COURT: Step down and return to the witness room. 
(The witness left the stand. ) 
MR. JOHNSON: Can we ask Mrs. Mannix if she will look at this man 
as he comes in, Your Honor, please. 
THE COURT: Who? | 
MR. JOHNSON: Mrs. Mannix. Ask her if she will look at this 
man carefully when he comes in, please. | 
(Arthur Jones comes in from the cell block to be sworn. ) 
THE MARSHAL: Place your right hand on the Bible and face the 
Clerk, sir. 
THE DEPUTY CLERK: Do you solemnly swear the testimony you 
shall give to the Court and jury in the case now being heard to be the truth, 
the whole truth, and nothing but the truth, so help you God? 
MR. JONES: I would like to speak to the Judge. | 
THE COURT: Just answer the question. Will you swear? 
MR. JONES: Yes. 
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THE COURT: Very well, take the stand. 

THE MARSHAL: Take a seat here, please. 

MR. JONES: I wonder do I have to take the stand? 

THE COURT: Yes, take the witness stand. 

Whereupon 
ARTHUR JONES 
was called as a witness by the defendant, and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 

Q. Will you state your name, sir? A. Arthur Jones. 

Q. And your address, sir? A. D.C. Jail. 

Q. Now, Mr. Jones, have you gota lawyer? A. John A. Shorter. 

MR. JOHNSON: May we approach the Bench, Your Honor? 

THE COURT: You may. 

(At the Bench.) 
MR. JOHNSON: I didn't know he was represented by counsel. 
361 THE COURT: The reporter can't hear you. 

MR. JOHNSON: I didn't know whether he was represented by 
counsel or not. Iam a little embarrassed as to what to do under these 
circumstances. 

THE COURT: Well, I want the trial to proceed, Mr. Johnson. 
You have had several days to make your preparations. In fact, you have 
had several months. _I am not going to suspend the trial. 

MR. JOHNSON: I don't want to suspend the trial. I have other 
witnesses that we can call. I imagine we better have him brought back 


when his counsel is present. 


I would hesitate to ask any questions unless his counsel is present. 
THE COURT: That is entirely your problem. 
MR. JOHNSON: I want to do that. 
THE COURT: All right. 
(In open Court) 
THE COURT: Do you have any further questions of this witness at 
this time? 
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MR. JOHNSON: No, sir. 

THE COURT: Do you? 

MR. FLANNERY: No, sir. 
THE COURT: Very well. 

(The witness left the stand.) 
368 * 
LORETTA MARTIN 


was called as a witness by the defendant, and, having been first duly 


sworn, was examined and testified as follows: 
* * * 
380 REDIRECT EXAMINATION 
BY MR. JOHNSON: 
Q. Young lady, your father objected strenuously to 
THE COURT: Don't testify, Mr. Johnson. 
BY MR. JOHNSON: 


your -- 
| 


Q. Was there a reason for your not appearing in the last trial? 


A. Yes, it was. 


Q. Can you tell His Honor and the ladies and gentle 


why you didn't appear at the last trial of this case? A. 
father did not want me to. 


| 
men of the jury 


‘Because my 


Q. And do you know whether or not -- did you, while you were in 


school, get any information that a lawyer or the Court was trying to 


contact you? A. Repeat that, please. 
Q. While you were in school -- last year you were 
weren't you? A. Yes. 


in school, 


Q. Did you get any information that the Court or somebody was 


trying to contact you? A. I did, yes. 


381 Q. And as a result of your father's imposition, that you weren't 


at that trial, is that right? A. That is correct. 
RECROSS EXAMINATION 
BY MR. FLANNERY: 


Q. Was any subpoena served upon you, Miss Witness? A. Where, 


at school? 
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Q. Anywhere. A. Inschool, yes. 

Q. Asubpoena? A. No, it would have been -- 

Q. Did you see it? A. No, I didn't see it. I wasn't in school 
that day. 

Q. You are not saying that you refused to obey a subpoena to come 
down here at the first trial, now, are you? A. I wasn't in school the 
day that subpoena was brought to school. 

Q. You never saw a subpoena, did you? A. No, I didn't see it. 

MR, FLANNERY: That is all. 

THE COURT: Step down. 

(The witness left the stand.) 
382 THE COURT: Ladies and gentlemen of the jury, I have some busi- 
ness to transact at 10:00 o'clock tomorrow morning, some sentences 
and some motions. _I will excuse you until 11:00 o'clock tomorrow 
morning in order that I can dispose of this other business first. 

You should not, between the time you leave here tonight, and the 
time you return to the courtroom tomorrow morning, discuss the facts 
in this case with anyone, the members of your family, your associates 
on the jury, or anyone else. And, as you know, you should not read 
any newspaper account nor listen to any news broadcast that might 
contain any reference to the trial of this case. 

MR. JOHNSON: May it please the Court, tomorrow morning at 
10:15, I have tobe in the United States Court of Appeals. I didn't know 
this case would take quite this long. I didn't know we would get started 
quite so late. And I imagine that I will be back here about 11:30. Your 
Honor has excused the jury until 11:00. I didn't want to be embarrassed 
by having them back, before I could possibly get back. 

THE COURT: Aren't your arguments limited to 45 minutes in the 
Court of Appeals? 

MR. JOHNSON: A side. That means an hour and a half from 10:15, 

383 which would be -- well, an hour would be 11:15. 

THE COURT: Well, I will recess this case until 11:00 o'clock, 
recognizing that your appearance in the Court of Appeals takes priority 
over your appearance here. You are excused until 11:00 o'clock tomorrow 


morning. (Whereupon, at 4:17 p.m., the trial of this case was adjourned 
until 11:00 o'clock tomorrow morning.) 


Washington, 
Friday, June 


* * *! 

PROCEEDINGS 

THE COURT: Loretta Martin was the witness on the | 
Gentlemen, the Court has been advised that the Alternate Juror 

No. 1, Miss O'Hagen, is ill. Consequently, I will vacate her further 
participation in this case. 
MR. JOHNSON: May it please the Court, may Mr. Flannery and 

I approach the bench? | 
THE COURT: You may. 
(At the bench:) | 
MR. JOHNSON: I have seen the arrest, for No. 11 and No. 14, 


but I haven't seen the rest of the information which Your Honor asked 
| 


Mr. Flannery to supply me. 
THE COURT: What information is that? 
MR. FLANNERY: The police files with reference to Bynum. 
Officer O'Neale has a complete police file in his possession, 
Your Honor. As to the pictures, the police can't find those missing 
pictures. However, everything that counsel wants, I understand, is 
in that file. I would like to say this, however: I don't think that Your 
Honor should direct that the entire file be made available. | 
THE COURT: Let me see the police file. 
MR. FLANNERY: Yes. (Handing to the Court. ) | 
THE COURT: Specifically what information do you want from the 
police file ? 
387 MR. JOHNSON: I want the information as to what conversations, 


if any, were had with Jones; whether an arrest warrant was issued for 
| 


Jones. I want to know whether any pictures were taken, whether any 


fingerprints were taken in the car. 


THE COURT: Of what? 
MR. JOHNSON: Of Bynum's car. 
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MR. FLANNERY: May I say this, Your Honor: I believe Officer 
Dione testified that he did not take prints in Bynum's car. That is my 
recollection of the evidence. 

MR. JOHNSON: What type of look-out was sent out; any state- 
ments that may have been obtained from any of the witnesses; and what 
the first police report was on it. 

And I also want to find out, if Your Honor please, whether the 
police department requested the Federal Bureau of Investigation to fur- 
nish them the prints of Clayborne Bynum, and what form. I think the 
FBI has a form that they fill out for that request, and if it isn't in the 
file, then I want Mr. Flannery to inform me whether his office did it 
or not. 

THE COURT: I thought Mr. Johnson had reviewed the files of the 
police department. 

The file contains a Metropolitan Police Department form 163, 
which carries the name of the defendant Arthur Jones. The majority 
of the form was' given to a statement of the details of the complainant, 
Edward Good. However, the report indicates that "Clayborne Bynum, 

388 colored male 21 years, of 1413 50th Street, Northeast, arrested 
in this case and he implicates the above-defendant, who was posting 
collateral at No. 11 Precinct for a traffic violation when he heard look- 
out for a 1951 Olds with Maryland registration JK 8150 owned by Clay- 
borne Bynum. The above defendant" -- apparently referring to Arthur 
Jones -- "admits using Bynum's car but denies the robbery. He also 
admits hearing the above look-out. " 

There is contained in the police department file what appears to 


be four photographs of Arthur Jones, a wanted notice placed with the 


Federal Bureau of Investigation for Arthur Jones, and what purports 
to be or what is identified as an "O. K. look-out for Arthur Jones" dated 
July 29, 1958. Iwill read it to you. I don't know what it means. 

"©. K. look-out for Arthur Jones, colored male, 28 years, last 
known address 220 Tenth Street, Southeast, arrested and charged on 
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the U.S. Commissioner's warrant No. 1774 for robbery by Precinst 
Detective Vincent L. Antonelli and Detective Charles B. Lynn of the 
robbery squad. Case No. 2086 held on $5,000 bond. Case continued 
until Tuesday, August 5, 1958. "' | 
That is the only information contained in the file that pertains to 
the matters about which you inquired. ! 
MR. JOHNSON: Are there any written statements signed by 
police officers ? 
389 THE COURT: There are no written statements signed by police 
officers. | 
MR. JOHNSON: Evidently there is no statement in this claiming 
that the police requested that the Federal Bureau of Investigation furnish 
Clayborne Bynum's fingerprints. I would now like to ask Mr. Flannery 
if he had requested the Federal Bureau to furnish the prints of Bynum 
for the purpose of giving them to Mr. Dione for the purpose of having 
them made. 
THE COURT: Now is the method of request material to your case, 
Mr. Johnson ? | 


MR. JOHNSON: Well, here is what I propose to show, may it 
please the Court: I propose to show that the generating force that came 
from this request was the fact that they already knew that if there were 
any prints of Bynum's in existence they wouldn't match, from Dione's 
point of view, the print behind the mirror, and in order to circumvent, 
avoid the disabilities of the wrongful arrest and search of Bynum which 
produced his fingerprints, that Dione sent, by using the information that 


it had the knowledge that the prints would be obtained and the method and 


manner by which they obtained them from the Bureau of Investigation 


would be revealed in that regard. | 
THE COURT: I think you will stipulate that you used the Federal 

Bureau of Investigation prints in order to avoid the illegal use of the 
prints obtained by the police department, will you? 
390 MR. FLANNERY: Yes, I will so stipulate. 
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MR. JOSONSON: And that the U.S. Attorney's office did that? 

MR. FLANNERY: I don't understand you. 

MR. JOHNSON: That the U.S. Attorney's office secured it for the 
purpose of giving it to the police department? 

THE COURT: Do you know who secured the prints ? 

MR. FLANNERY: I took necessary steps to get those prints which 
we knew -- we knew that those prints were in existence from shortly af- 
ter the inception of this case. 

THE COURT: Very well. There is a stipulation on the record 
that covers your point, Mr. Johnson. 

(End of the bench conference. ) 

LORETTA MARTIN, 
the witness on the stand at adjournment, resumed the stand. 

THE COURT: Do you have any further examination of this witness, 
Mr. Flannery ? 

MR. FLANNERY: No. 

THE COURT: Had you completed your examination? 

MR. JOHNSON: Nothing further. 

THE COURT: Step down. (The witness stepped down. ) 

MR. JOHNSON: May she be excused, if Your Honor please ? 

391 THE COURT: She may be. 

Your next witness, Mr. Johnson. 

Whereupon 
CLAYBORNE BYNUM, 


the defendant, was called as a witness in his own behalf and, having been 


first duly sworn; was examined and testified as follows: 

THE CLERK: All witnesses who have not testified in this case, 
that is witnesses on both sides, follow the marshal to the witness room. 
That is all witnesses who have not testified. 

MR. JOHNSON: May I proceed, Your Honor ? 

THE COURT: You may. 
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DIRECT EXAMINATION 
BY MR. JOHNSON: | 
Q. Keep your voice up so that I can hear you over here clearly; 

so that the last lady in the jury box may hear you distinctly and clearly. 
Will you state your fullname. A. Clayborne Bynum. | 
Q. And where on August 6 did you live, 1957? A. |413 50th 
Street Northeast. | 

Q. Did you own an automobile then? A. Yes, sir;)I did. 
Q. What type of automobile did youown? A. It was a '49 Olds- 

392 mobile. I think it was 66 or 76 -- it was a six-cylinder. 

Q. Six-cylinder? A. Yes, sir. 
Q. Now, do you know what type of tag you had on your car? 

A. Ihad Maryland tag. | 
Q. You know what the number of the Maryland tags were, license 
number? A. Well, it was JK 8150; if lam not mistaken. 
Q. And now directing your attention to some time in the early 


part or the latter part of July of 1957, did you have those tags at that 


time? A. I had only one of them. 
Q. Isee. How do you know you only had one? A. | Well, because 
I noticed, I guess around July, I guess maybe the 27th, or somewhere 
along in there, I guess. | 
Q. Do you remember the date? A. Iam not too sure. 
Q. You remember the day of the week? A. No, sir, I don't. 
Q. But some time in that area, is that correct? A. Yes, sir. 
Q. Now, what brought it to your attention at that time ? +A. Well, 
I went -- I think I had gone somewhere, and I had, for some reason, I 
393 had to go back to the trunk of my car, and I didn't see a tag there. 
Q. Now, did anything happen to you in the State of Maryland with 
reference to that tag? A. I think it was August the 29th,| or maybe -- 
I don't know when it was -- anyway, I was arrested for something per- 
taining to the tag, because I had a piece of paper, a cardboard up with 
the letters "JK 8150" on it, and with the same writing that was on the 


original tag. 
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Q. Now, do you know what happened to your tag? A. No, sir, I 
don't. 

Q. Now, which one of the two tags, the front or the back tag, was 
missing? A. It was the back tag that was missing. 

Q. And this cardboard item that you had, this duplicate, did you 
make that duplicate? A. Yes, sir, I did. 

Q. And where did you put that tag for the purposes of showing it? 


A. Iput it in the rear window. 
Q. Was that in the back of the car? A. Yes, sir; it is. 
Q. Were you working at the time, the latter part of July ? 


A. Some part of it, yes. 
394 Q. Isee. Now where were you working just before August Ist, 

or the first week in August? A. I was working at Talbert's Ice Serv- 
ice. I was employed as a truck driver there, and Dawson's Guest House, 
and I ran a dummy elevator. 

Q. Now, how old are you now, Clayborne? A. Twenty-three, I 
think. 

Q. Are you certain about your age? A. Well, it's either 22 or 
23. 

Q. Isee. And tell me this: How far have you been in school? 
A. I graduated from Cardozo High School. 

Q. In the District of Columbia? A. Yes, sir. 

Q. Well now, how long have you been away from home? Were 
you born in Washington? A. No, sir. 

THE COURT: I can't hear you. 

Q. (By Mr. Johnson) Were you born in Washington? A. No, sir. 

Q. When did you come to Washington? A. In 1954, I think; "53 
or '54. 

Q. With regard to your education, are your parents in the District 
of Columbia ? 

395 THE COURT: I don't know the materiality of these questions, Mr. 

Johnson. 
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Q. (By Mr. Johnson) How long have you been self-supporting ? 
MR. FLANNERY: I object to this, Your Honor. I think it is im- 
material. 
THE COURT: What do you say as to the materiality ?) 
MR. JOHNSON: I want to show as a background for as 
MR. FLANNERY: I don't think he should make the proffer in 
front of the jury, Your Honor, because -- 
THE COURT: You may come to the bench. | 
(At the bench:) | 
MR. JOHNSON: If Your Honor please, there was a question of 
his residence here, and there is some testimony by Mr. Antonelli that 
he made some search for him. I want to show he has been a resident 
here. He has been a member of the school here; he has worked here; 
been supporting himself. | 
THE COURT: Very well. | 
MR. FLANNERY: May I say this, Your Honor: The question, as 
I understood the last question, was: How long have you been self-support- 
ing? I think he should preface his question: Where have you lived in the 
District of Columbia? 
THE COURT: I think that is right. 
(End of the bench conference. ) 
396 Q. (By Mr. Johnson) Are your parents in the District of Columbia ? 
A. No, sir, they aren't; not as I know of. 
Q. And were they in the District of Columbia -- 
MR. FLANNERY: I object. 
Q. -- after -- ! 
THE COURT: You may finish your question, for the record. 

@. (By Mr. Johnson) Were they in the District of Columbia after 
you came to the District of Columbia? | 
THE COURT: Justa minute. The objection is sustained. 

Q. (By Mr. Johnson) Witi regard to your place of residence, 


were you living with someone or were you renting your own place, or 
what? A. At what time are you referring to? 
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Q. When you first came to the District of Columbia. 

MR. FLANNERY: Your Honor, I object. I think any record 
counsel is attempting -- 

THE COURT: I am going to sustain the objection. 

Q. (By Mr. Johnson) In the first part of August were you renting 
from someone in a house or were you renting your own house, or what 
were you doing? A! I was -- well, I guess it was jointly paying rent 
with my two brothers. 

Q. What two brothers? A. John and Kenneth Bynum. 

397 Q. Now, directing your attention -- You remember when you 
were arrested in this case? You remember the occasion when you were 
arrested in this case? A. Yes, sir; I do. 

Q. Now the first part of that week, you know what day of the week 


it was you were arrestedon? A. It was August the 6th. 


Q. You were arrested? A. Yes, sir. 

Q. Well now, were you arrested on August 6, or were you arrested 
on August 9th? A.’ Oh, Iam sorry. Iam sorry. I had my mind on 
August -- No, sir. It was August the 9th. 

Q. You know what day of the week that was? A. Itwasona 
Friday. 

Q. Now, with regard to the first part of that week, that is the week 
in which you were arrested, the first part of the week, had you been in 
that same precinct? Had you been in that same precinct previously that 
week? A. Yes, sir; I had. 

Q. You know what the occasion of your having been in the precinct? 
A. Yes, sir. 

Q. What was it? A. Ihad to go and pay for a ticket and, in fact, 

398 several tickets. One, it was for a ticket I owed before that time. 
And I think it was for one or two more, and one of them ~-- let me see 
what it was. It was something during -- it was about my registration 
and permit. 

Q. And now with regard to this offense, did you have to pay any 
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money in the precinct? A. I was supposed to, but at the time I didn't 
have the money. | 

Q. How did you get out of the precinct? A. Well, a brother of 
mine came down and -- in fact I think I either called him or someone 
called him for me, Iam not too sure. But he came down and I think he 
paid $20. 

Q. And you got out of the precinct at that time? A./| Yes, sir. 

Q. Now, on that occasion, whatever date that was, did you have 
your automobile? A. Yes, sir. 

Q. Now, directing your attention to that day, do you know a man 
by the name of Arthur Jones? A. Yes, sir, I do. 

Q. Did you see him any time during that day? A. Yes, sir, I 
did. | 

Q. You know approximately what time it was? A. It was in the 
evening. I think it was about 5:30 or 6:00 o'clock. 

399 Q. Well, did you have any transaction with Jones at that time ? 
A. Well, he wanted to borrow my car. He -- 

Q. What happened with reference to that? Did you ay anything 
with reference to that, his request? A. I did. 

Q. What did youdo? A. I loaned it to him. 

Q. Was anybody with him when you loaned it to him ? A. Yes, 
sir; they were. 


| 
Q. Who? A. A girl named Georgia Harris. They peterred to 


her sometimes as Jerry. 
Q. Now, did there come a time after you loaned Jones you car -- 
Where were you at physically? Where were you at physically at the 
time you loaned Jones your car? A. I think -- yes, I was standing in 
front of the apartment building, well, in front of the walk, because the 
walk comes down along in front of the apartment building. | 
Q. Now, did Jones stay in that vicinity or did he leave? A. No, 
sir. Immediately after I loaned him my car they went down 50th Street 


toward Grant. 
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Q. Now, immediately prior to this time, that is on the day prior 

to this day, did you have your car? A. Monday, I think it was Monday 
406 night or evening, I did. 

Q. Now, you said Monday night you had your car? A. Yes, sir. 

Q. Did you have it Monday in the daytime 2? A. No, sir, I did 
not. 

Q. Where was your car Monday in the daytime? A. It was in 
the possession of Arthur Jones. 

Q. And now on the morning that you were arrested for this traffic 
-- taken to Fourteenth Precinct, what if anything did you do that morning ? 
A. Well, prior to that time I was fixing a tape recorder for a friend of 
mine, and I had taken this tape recorder that morning to his house, and 
I parked in an alley, I think it was, or alongside of his apartment. And 
I went to the door and he wasn't home. I knocked on his door. He wasn't 
home. Well, when I came back there was a man, a police, in fact there 
were two of them ina car, and they were looking at my car. So whenl 


came back they asked me was that my car. I said: "Yes, sir; it is."" And 


they asked me what was my name; let them see my permit and registra- 
tion card. And I told them my name and I presented those things to them. 

And he said: You are under arrest." AndI said: "For what?" 
He said: "You remember a ticket you owe for passing in an intersection." 

401 I said: "Yes, sir, Ido." And at that time he asked me about a 
tag. He said: "Where is your other tag?" AndI said: "I don't know. 
I have lost it." So he said: "Well, you better get one. He 

Well, so then he asked me, he asked me did I want to either get 
in his squad car, or drive my own car. I said: "Well, it's immaterial. " 
So he said: "Well, you get in the squad car and I'll have the other officer 
drive you down to the precinct." 

Q. Is that what happened? A. Yes, sir, it is. 

Q. Now, did there come a time when you left the precinct? You 
said after your brother paid the $20 you left the precinct, and where if any 
place did you go? ‘A. I went to take an examination at a clinic for a job 
I had applied for at Sears Roebuck and Company. 
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Q. And you know when you applied for that job? A. I applied 
for it, if Iam not mistaken, Monday morning, andI think it was August 
5th. 

Q. Now, did there come a time when you left the examination 
place where you took the physical examination? A. Yes, sir, there 
did. | 

Q. You know where you went if any place at that anes 2 VAT 

402 think I returned home. | 

Q. Now, you have already testified about what happened at five 
o'clock with Jones. Now after that, after Jones had left with Georgia 
Harris, did you do anything or go any place? A. Well, I went and I 
asked my brother John to take me skating, and he agreed to it. So 
right there we went from there, 50th Street, we went to, I think the 
number is 337 17th Street, Northeast. | 

Q. And who did you pick up there? A. We picked 
named Mary Actor. 

Q. And after you picked her up what, if anything, did you do ? 
A. We went from there to 2206 Lawrence Street, Northeast. 

Q. And did you pick up anybody there? A. Loretta Martin. 

Q. Is that the young lady that just left the courtroom just now? 
A. Yes, sir, it was. | 

Q. After you left, after you picked up Loretta Martin, where if 
any place did you go? A. We went from there to Fairmont, 1019 
Fairmont Street. | 

Q. You know whose home that was? A. It was a William 
Raons. | 

Q. Have you seen him here testifying today? A. No, sir, I 


up a girl 


haven't. 


403 Q. Has he been in the courtroom at any time since your trial 
began? Has he testified here? A. Yes, sir, I think he has. 
Q. Now with regard to Raons, did jou so dirccily to Raoxs' .0-2e? 
A. Well, not exactly; because on the way inere we gave Out of cas ancl 


2ed to “0 along wit: Lore.zo Allen, for gas. 
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Q. Who is Lorenzo Allen? A. He is my nephew -- let's see; 


nephew. 

Q. Where is Lorenzo Allen? A. The last time I heard about his 
whereabouts, it was in North Carolina; Winston-Salem, I think. 

Q. Now, did you get the gas? A. Yes, sir, we did. 

Q. And after you got the gas what if anything did you do ? +A. Well, 
we came back and put it in my brother's car, John's, and then I think we 
took the can back, because I had to leave a deposit, I think, of a dollar on 


the can. 

Q. Now, did you go to 1019 Fairmont Street? A. Yes, sir, I did 

Q. What if anything happened at 1019 Fairmont Street? A. Well, 
I had on Bermuda shorts, a pair of tan Bermuda shorts, and at the skat- 
ing rink you are not permitted to skate in shorts. SoI had a pair of khaki 
pants in a bag, I think. And I took them there and changed. And left the 

404 khakis at 1019 Fairmont. 

Q. Have you ever gotten them from there? A. No, sir, I haven't. 

Q. Now, there came a time when you left 1019 Fairmont, is that 
correct? A. Yes, sir. 

Q. You know where you went? A. We went to the skating rink. 

Q. Where is the skating rink located? A. It is on Kalorama Road 
between Sixteenth and Seventeenth, maybe Eighteenth. It could be Eight- 
eenth. 

Q. And did you go in, or what happened at that place? A. We did. 
We went in. 

@. Now, you have indicated to the jury that you didn't have the $20 
to pay your traffic fine. On the morning of August -- or this Tuesday 
morning. Did you have any money to pay your entrance fee into the skat- 
ing rink? A. Well, I had some but it wasn't enough. 

Q. Isee. How did you get enough to get in the skating rink? 

A. lIborrowed three dollars from my brother Kenneth. 

Q. Isee. Was that before you lefthome? A. Yes, sir. 

Q. And did there come a time now when you went into the skating 
rink? A. Yes, sir. 
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405 Q. You know approximately what time it was? . Well, it was 


between 8:15 and nine-something, I don't know. Maybe nine. 

Q. Now, after getting in the skating rink did there come a time 
when you left the skating rink for any purpose? A. Yes, sir. 

Q. What time was that? A. It was about one or two minutes 
after eleven o'clock. 

Q. Now, with regard to the interim period of time, between this 
time that you arrived there, that you estimated between 8/15 and 9:00 
o'clock, and eleven or some minutes after eleven, did you ever leave the 
skating rink for any purpose? A. From the time that I entered to the 
time that I left? ==. 

Q. Yes. A. No, sir, I did not. 

Q. At that time were you skating along with any companions or 
any persons? A. Yes, sir. 

Q.. Who? A. I was skating with a Charles Wade, a Mary Actor, 
Harold Aron, Loretta Martin, and some other of my friends that -- 
some of them I don't know their names. 

406 Q. And with regard to at eleven o'clock, what if anything did you 
do at eleven o'clock? A. I accompanied them to Seventh and Florida 
Avenue. 

Q. By the way, now, this chap at whose home you stopped at 1019 
Fairmont Street, what is his name? A, Williams Raons. 

Q. Did you see him on that occasion? A. Yes, sir, I did. 

Q. And where did you see him, on that evening? A. At the 
skating rink. | 

Q. Did he skate along with you too? A. I think he did. 

Q. And after you left the skating rink you indicated’ you went to 
Seventh and Florida Avenue. Now could you tell the ladies and gentle- 
men of the jury how you did -- did you ride down there? | A. No, sir. 
We walked. And stopped for sodas on Fourteenth and Euclid, I think it 
was. 

Q. And when you got to Seventh and Florida Avenue then -- did 
you-stop any other place between Seventh and Florida Avenue and this 
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hot dog place? A. I don't think so. 

Q. Now, when you got to Seventh and Florida Avenue, where did 
you go from there?) A. Well, I caught the street car along with 
Loretta Martin and Mary Actor. 

407 Q. And what'did you do then? A. I went to Eckington Place. 

Q. And what happened at Eckington Place? A. I transferred 
there and caught a Grantsville or some other car that goes, comes -- 
crosses Florida Avenue, and we went from there to, I think it was 
Twenty-Second and, it may have been -~- between 20th and 23rd, anyway, 
you know, to the platform. And we got off there. 

Q. What happened after you got off the street car? A. We 
walked down to Lawrence Street. 

Q. And was ‘that one of the young ladies' address? A. Yes, sir, 
it was. It was Loretta Martin's, the street on which she lived. 

Q. Now after you took her home, what if anything did you do? 

A. Lreturned with Mary Actor to Rhode Island Avenue and caught the 
street car back to Eckington and Florida Avenue, we caught the street 
car and rode to 8th and H, Ithinkit was. And from there we caught the 
Seat Plesant bus. And we went on -- well, during the time, between the 
time from 8th and H to 7th Street, she said, I asked her did she want me 
to take her home. She said no, I didn't have to; she could go home by 
herself. So Iwas very sleepy, because it was kind of late. And so I 
decided to, if she wanted, you know, she didn't care, that I would go 
408 ahead. 

Q. Now, did you remain onthe bus? A. Yes, sir, I did. 

Q. Did she get off the bus? A. Yes, sir. 

Q. And where did you go after you got off the bus? A. I went 
to 50th and Grant Street, Northeast. 

Q. Is that where your home is? A, Itis. 

Q. Where you were living? A. It's at the bottom of the hill; 
the house where I did live, or apartment building. 

Q. And did you go home at that time? A. Yes, sir, I did. 

Q. After this evening of Tuesday, the next day did you get your 
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car back, which was Wednesday? A. No, sir, I did not, 

Q. Now, did you do anything about not getting your car back on 
Wednesday? A. Well, I went -- first I went to Sears Roebuck and 
Company to, I think it was get some forms or either return something. 
It was when I went out on Monday I got some forms and I went to the 
clinic Tuesday, but they told me -- | 

THE COURT: Just a minute. 

This is not responsive, Mr. Johnson. | 

409 Q. (By Mr. Johnson) Well now, anyway, you went to Sears and 
Roebuck an Wednesday? A. Yes, sir, I did. | 

Q. What was the reason that you went to Sears and Roebuck on 
Wednesday after having gone on Monday? A. I had to return a 
medical form that they had not given me, that I had to secure. 

Q. And did you secure that form, sir? A. Yes, sir, I did. 

Q. How did you get out to Sears and Roebuck? A. II rode the bus. 

Q. Now, when you got back -- did you come back after that, or 
where did you go after that? A. Yes, sir, Idid. I came back home. 

Q. Now thereafter, did you do anything with reference to your car? 
A. I got back home and went down in Southeast and I think Southwest, 
right as near -- or maybe on New Jersey Avenue, around 1st and New 

Jersey, M or something, it was a cleaner's down there. | 
Q. Did you take anything to the cleaner's at that time? A. No, 

sir, I don't think so. 
Q. Now, do you know who owns that cleaning shop down there? 

A, It's a person, of some relationship to Arthur Jones. | 
410 Q. Now, other than this person that has some relationship with 
Arthur Jones, did you go any place else that was connected with Jones 

at that time? A. I went to his house, ! 

Q. Did you find Jones? A. No, sir, I did not. 

Q. Did you see your car? A. No, sir, I did not. 


| 
Q. When you got to the cleaning station at New Jersey Avenue and 


K, or wherever it was in Southwest, did yousee Jones? A. No, sir, I 
did not. 
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Q. Did you see your car? A. No, sir, I did not. 
Q. Now, later on that afternoon or evening, did you have an oc- 


casion to go anywhere with reference to Jones again? A. Later on 


that evening, about, between four and five I think. 

Q. Where did you go? A. I got my brother John Bynum to take 
me back down in Southeast and I think back to the cleaner's. 

Q. Did he bring you back home? A. No, sir. 

Q. Now, with regardto your visit to Tenth Street, Southeast, did 

you see Jones on that occasion? A. No, sir, on neither occasion. 

Q. Did you see your car on either occasion? A. No, sir. 

Q. Or either place that you went? A. No, sir. 

Q. What if anything did you do after you completed your mission 
down at these two places, the second time on Wednesday? A. Well, 
from there I went, after I didn't see them, he left me on I think it was 
Independence Avenue, and from there I think I walked about two blocks 
to another address of a friend of his, and I asked him had he seen Arthur 
Jones and he said no. So -- 

Q. When you completed your mission down looking for Jones, where 
if any place did you go? A. I went home. 

Q. When you got home did you see anybody other than the members 
of your family? A. IsawaMr. Jim, I think his name was McQuain or 
something of that nature. 

Q. Did he testify here yesterday? A. Yes, sir, he did. 

Q. Now, what if anything did you do with McQuain? A. We made 
arrangements to go and play pool. 

412 Q. Did you go and play pool? A. Yes, sir, we did. 

Q. What pool room did you go to? A. I don't know the names of 
them. I know where they are. 

Q. You say "they,"' what do you mean by “they? --‘A, There 
were two of them. 

Q. You played at both of them? A. No, sir, we did not. 

Q. What connection or what transaction did you have in the two pool 
rooms, if any? 
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THE COURT: Just a minute. What difference would it make, Mr. 
Johnson? | 
MR. JOHNSON: Well, I think there has been some testimony here 
before as to what happened. | 
THE COURT: It is not material. | 


MR, JOHNSON: Very well. 
Q. Did you play pool? 
THE COURT: I don't think this is material, Mr. Johnson. 
Q. (By Mr. Johnson): Now, directing your attention to the next 


day, after Wednesday, and on Thursday, did you -- beg your pardon. 
After Wednesday, after you made this unsuccessful mission to 
Southwest, did there come a time the next day, on Thursday, when you 
413 went some place to look for your car again? A. Yes, sir, it did. 
Q. Now, how did it happen that you went to go on Thursday, and 
about what time of the day, if you can remember, did you|go? A. It was 
about eleven o'clock. It was somewhere in that vicinity. | 
Q. And with regard to that time, why did you go any place? Did 
you receive any call from anybody? A. Well, no, sir. | 
Q. How did you happen to go out to look for your car about that time? 
A. Well, I had gone back to Sears and Roebuck and Company to, I think, 
return the form -- No, no, I did not. | 
THE COURT: I don't see the materiality of all of these details, Mr. 
Johnson. 
MR. JOHNSON: I think it will develop, if Your Honor -- 
THE COURT: I think you better get to the point. | 
MR. JOHNSON: All right, sir. 
Q. (By Mr. Johnson): Now, on Thursday, did you see Arthur Jones? 
A. Yes, sir, I did. ! 
Q. And what time did you see Arthur Jones? A. About 12:30 or one 
o'clock. 


Q. How did you happen to see Arthur Jones? A, \He got off of a 

414 bus on 8th Street, I think it was. _I think it was 8th Street, right 
down from H, Northeast. 

| 
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Q. And did you have a conversation with him about your car? 
A. Yes, sir, I did. 

Q. And what did he tell you about your car? 

THE COURT: This is hearsay, Mr. Johnson. 

Q. (By Mr. Johnson): Well, as a result of your conversation with 
Jones about your car, did you go any place with Jones? A. Yes, sir, 
I did. 

Q. Where? A. Toaplace, they call it Park Lane. I don't 
know too much about it, because I don't think I had ever been there before. 

Q. Now, when you got to Park Lane did you see your car? 

A. Yes, sir, I did. 

Q. And did you have a conversation with Jones about your car at 
that time? A. Yes, sir, I did. 

Q. And did he turn your car over to you at that time? A. Yes, 
sir, he did. 

Q. And what did you do with your car at that time? A. Well, I 
got in it and turned the ignition -- my brother was standing alongside, 

415 my brother Charles Bynum, and I put it in gear and tried the 
transmission to see if it would pull, and it did. 
Q. Did you drive your car away from there at that time? 
A. Yes, sir, I did. 

Q. Now, directing your attention to the next day after that, did 
you use your car at all on Friday, the ninth? A. Yes, sir, I did. 

Q. What if anything did youdo? A. I think I made a last trip to 
Sears Roebuck and Company. 

Q. Now after that did you do anything with your car? A. I 
loaned it to my brother, twin brother, Kenneth Bynum. 


Q. After you lent it to him did anything else happen, unusual 
happen, or did there come a time when you got a call from him? 
A. Yes, sir, it did. 

Q. About how much later in the night was it you got a call from 
him? A. It was about a half an hour after I had loaned it to him. 

Q. And as a result of receiving that call did you do anything? 
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Oh, tell me what your brother told you over the telephone. A. Well, 
he told me that they had him down at the precinct, at Fourteenth Precinct, 
and that the police officers had told him that they wanted my car in con- 
nection with a robbery and that they had something wrote on some paper 
that he read that was -- it had, I think, my name on it, and he said some- 
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thing about robbery; anyway, he told me to leave and go over to my 


brother's house, and so I did not know. 

Q. You did not leave? A. No, sir. And he told me that they 
had told him that they would let him go at I think it was three o'clock or 
3:30, and they said some people are already on the way from No. 1 to 
ask him some questions and said it was just a matter of #patite: and 
that they would release him as soon as those people got there and talked 
to him. 

Q. Now, did there come a time when he was released then? At 
or about 3:30, or whatever time? A. No, sir. | 

Q. What if anything did you do about that? A. I called back. 

Q. At the same precinct where he was? A. Yes,!sir, I did. 

Q. And did you ask to speak to your brother, or what did you say 
over the phone? A. I told them that my brother had called me and 
told me that they had him down there in connection with a/robbery or 

417 something, and they said no, said "We don't have him in connec- 
tion with a robbery." Said, ''We have him about a ticket!" Said, ''He 
has Only five dollars and he needs two dollars." 
So I said, ‘Well, I think I will be down there." 
So they said, "Well, yes, you come on down." 
Q. Did you identify yourself over the phone? A. Yes, sir, I did. 
Q. How did you get to the precinct? A. I borrowed a man's car 


down at the first floor apartment. 

Q. And drove to the precinct? A. Yes, sir, I did. 

Q. When you got to the precinct what if anything did you say or do? 
A. I told them that my name was Clayborne Bynum and Iwas the same 
one who had called them, and I asked them why were they: holding my 
brother. 
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So they said,'"Well, come right in." Said, 'We have been wait- 
ing for you." They said, "You are under arrest for robbery." 
Q. What if anything did you say at that time? A, I told them 
that I didn't know anything about a robbery; and who was it that had been 


robbed. And they said, "The people down town will tell you." 
418 Q. What happened to you after this occurred? Where were you 
taken or placed? ‘A. I was placed in a room with some sailors in it. 

Q. And did anybody come to talk to you then after this first 
conversation about this case? A, I don't think they did. 

Q. At the time that you got down to the precinct did you make any 
inquiry about your car? A. At the time that I got down there? 

Q. Yes. A. I asked them why were they holding it. 

Q. Now, directing your attention to later on that evening, did there 
come a time when you left the No. 14 Precinct? A. Yes, sir. 

Q. How did you come to leave there? A. Well, around about 
5:30, or later, they came over in a black truck-like or something, some- 
thing like a delivery wagon, the ones that they have, you know, in the 
District. 

Q. And did they take you away in that? A. With my twin brother, 
they did; Kenneth. 

Q. Where did they take you? A. They took me down to, I think 
it was what they call No. 1 Precinct. 

419 Q. And now when you got in there, did you talk to anybody as soon 
as you got in there? A. Two men, I don't know who they were. 

Q. And did they talk to you about any robbery? A. Yes; they 
said that they would run us through something, I don't know what they 
callit. But they took our pictures and photographs -- I mean they took 
our photographs and fingerprinted us, and then after that they took us 
upstairs somewhere. 

Q. Now, when you got upstairs, did there come a time when any- 
body talked to you upstairs? A. Yes, sir. 

Q. Who? iA. It was another man. It was later on, I guess 
about somewhere about two or three hours later. 
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Q. And do you know who that man was? A. It was Officer - I 
think it was Mr. Vincent Antonelli. 
Q. Do yousee him inthe courtroom? A, Yes, sir, I do. 
Q. Is that him sitting on the front seat? A. Yes, sir; with the 
light coat on. | 
Q. And now when you talked to him what if anything did he say to 
you or did you say to him about this case? A. I asked him why was 
he holding me, and my brother. And he said, "Well, we just want to 
ask you a few questions." | 
420  @. And then what happened next? A. Well, he took me, I think 
it was me first, and he asked me questions about the robbery, and I told 
him I didn't know. He asked me did I know, I think it was Mr. Good, 
and I said no, I don't. 


So he said, "Well, do you know anything about any kind of robbery?" 


I said, ''No, sir, I don't." 
He said, “Well, did you have your car that night, August 6?" 
I said, "No, sir, I did not." | 
And so he said, "Where was it?" 
I said, "I loaned it to an Arthur Jones." 
And so he said, "Well, was you with Jones?" 
I said, "No, sir, I wasn't." 
So he said, "Well, who was you with?" 
I said, “Some frineds of mine." 
So he said, ''Who are the friends?" | 
And I started calling their names and he said, ‘Where do they live?" 
I said, "Well, I have to think." | 
He said, 'You are not lying to me?" 
I said, ''No, sir." 
He said, "Well, we are going to bring them down here, anyway." 
He said, "We are going to lock them up too." 
421 So then I said, ‘Well, why are you going to lock then up?" 
So he said, "Well, we probably need them."" He said, "We will 
probably have to lock your brothers up too and get all of you down here," 
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and said that "They will either prove that you are the one or you aren't." 

So then I told him, well, I am not going to tell him anything else, 
and if he was going to lock my friends up andlock me up. 

Q. Now, with regard to that, did he have any further conversation 
with you after that? A. Later on, my brother, he talked to him I think, 
and I don't know what he said. 

Q. You mean your brother Kenneth? A. Yes, sir. 

Q. Did there come a time when you saw him with your other 
brothers? A. Yes, sir. 

Who else did you see? A. I saw John and Charles. 
Which one did you see first? A. I think it was Charles first 


And then you saw John, is that right? A. Yes, sir. 
Were you ever in a line-up? A. Several times. 
That same night? A. Yes, sir. 
Did you see Mr. Good, who sits over there right behind Mr. 
Antonelli, at that line-up? A. Twice that night. 
Q. And what if anything happened the first time you saw Mr. Good? 
A. Well, the first time I was with Kenneth: and about four other fellows, 
that they had gotten from somewhere, and they brought Mr. Good to look 
at us. And he looked at us and we repeated some words, and later on 
he shook his head and said, "No, I think he was lighter; he was a light- 
skinned man," 
So then they: left and took him back behind. They talked to him 
behind, it was a partition or something, and they talked to him. 
Well, later on he came back and that time it was another brother, 
I think, with us that they had brought. It was John. And at that time 
he came back and he picked me out, I think. 


And then, later on, then the man said, "Well" -- I said, “No, I 


don't even know you."’ So the man said, well, he may not be sure to one 
of the detectives, I don't know who it was. 

423 So, anyway, they took him out again, I think. And later on they 
came back and that was when I think John was in there and they had either 
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eliminated another one or, I don't know, the other fellow might have still 
been there. SoI don't think Mr. Good picked him out. Somebody picked 
him out. Somebody -- anyway, he said, 'Well, he is one too. " And so 
then I think they started to question us again. 
Q. You remember what the substance of these questions were this 
second time they questioned you? A. Well, some of them pertained to 
Mr. Arthur Jones. They asked me did I know him and I said, "Yes, sir, 
I do. "' | 
So he said, "Well, how much about him do you know?" 
I said, "I don't know too much about him because I only met him 
through my twin brother. " | 
So he said, ''Well, do you know that Arthur Jones has been arrested 
before ?" 
AndI said, "No, sir." 
So then he brought me a picture or some pictures and showed them 


to me of him ina uniform. And he says, ‘Is this the one a" He said, 
| 


"they call him Rocky sometimes, don't they ?" | 
I said, "Yes, sir." 
He said, "Yes, he has been here before. "' He said, |'He just was 
released from Lorton Penitentiary" some time. I don't know when it was. 
But anyway, I think he called Kenneth out later on and I think he talked -- 
424 THE COURT: This is conjecture. | 
. (By Mr. Johnson) Not what he said to Kenneth. Did there come 
a time during the course of that evening when anything was said to you 
about fingerprints? A. Well, about 10:30 or 11:00 o'clock, or maybe 
later, they told me that they had some fingerprints and they came off of 
a Mr. Good's car, and I asked them where were they. So|he said they 
are downtstairs. | 
So during that time when they may have been questioning, I think 
my brother had came down, Charles. And so he had talked to some 
detectives. Anyway, they took him and I downstairs. And they showed us 
some fingerprints and at that time he showed us some sugar before we 
went down there too, it was in something, I don't know what it was. 
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Anyway, we went downstairs and he showed us some fingerprints that were 
down there, several kinds of it. And I think he let my brother look at 
them and said one belonged to me and said it was the one that came off 
of Mr. Good's car and said it was another one that they had taken from 
me earlier that evening. 
So, he looked at them. And he asked them a question about one of 


the fingerprints; it was something about lines in there. And so he said, 


well, let his brother look at them, because it was getting later. 

425 So they let me look at them. AndI think I saw -- I don't know 
whether it was the same thing he saw, but it was some lines up in it and 
lines went up that made like -- that looked like an anchor turned upside 
down on one of them, and the other one, it was shaped kind of like that 
only it had two lines going up but it was a ring around them like. 

Q. That is enough. 

THE COURT: As you know, ladies and gentlemen of the jury, you 
should not discuss the facts in this case with anyone during the luncheon 
recess. 

(Thereupon, at 12:20 p.m., a recess was taken until 2:00 p. m.) 

AFTERNOON SESSION 
(The Court reconvened at 2:00 p. m. ) 
CLAYBORNE BYNUM, 
the witness on the stand at recess, resumed the stand and further testified 
as follows: 

THE CLERK: All witnesses who have not testified in this case, 

that is witnesses on both sides, follow the marshal to the witness room. 
BY MR. JOHNSON: 

Q. I believe. your last question dealt with Friday evening, Mr. 
Bynum. 

Directing your attention to that night at the headquarters, which 
you call No. 1, you were testifying that you were downstairs with your 

426 brother and Mr. Antonelli, going over certain documents or papers, 
were you not? 
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THE COURT: The witness was describing a fingerprint pattern; 


he described it as being an anchor upside down. State your next question 
to the witness. 
Q. (By Mr. Johnson) What if any further conversation went on about 
that fingerprint? A. Well, I asked him the difference between the two, 
because one looked like it had a plain ring around it. It wasn't, I mean 


you know how it had -- 
THE COURT: Just say what you said. 
A. Well, it had a ring where the other thing didn't form, didn't go all the 
way through. And so I asked him about that. 
So he said, well, he been looking at them for years, or something. 
He made some kind of statement like that. So he said but sometimes 
heaves off or something. Anyway, he said he would get anjexpert to come 
to court and he said he was going to put it on -- what was it, a screen or 
something like that, and make a picture of it. And he said he could ex- 
plain it to the Court and me in court. 
Q. He said that is what the fingerprint expert would testify ? 
A. Yes, sir. | 
Q. Was anything further said about the fingerprints? A. Not by 


Q. Isee. Was anything said by you about the fingerprint for Mr. 
Good's car? A. Well, he told me that one of them came from there, 
that Mr. Good's car, the one I was looking at, one of them. 

Q. Iam going to show you something and ask you if lyou can identify 
them. See if you can. 

THE COURT: Will you state on the record what youjhave handed 
the witness. | 

MR. JOHNSON: I am showing the witness Government for 
identification 4 and Defendant's for identification 2. 

Q. And ask you if you saw those on that night in that condition. 
A. The ones I think I saw were black looking. They were -- in fact 
both of them were black. They appeared to be black to me. 
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Q. Then you do not identify either one of these two objects as the 
objects that were shown to you that night; is that correct? A. No, sir; 
they are not. 
Q. Now, was there any further conversation with you, or did Mr. 
Antonelli or any other person say anything to you that night after this 


question about this fingerprint? A. Well, Ireferredto-- They had 


a palm print. 
428 THE COURT: Just answer the question. Did Mr. Antonelli say 
anything more to you that night? A. Oh, yes, Sir. 

Q. (By Mr. Johnson) He did? A. Yes, sir. 

Q. What was it about? A. Well, it was in reference to a question 
I had asked him. 

Q. Tell me the question you asked him, so that you can relate it 
complete. A. I asked him where that one came from. And he said it 
came off his car somewhere. SolI said, well, it was one on my car, 
grease print, on my car that looked something like that. And so he said, 
well, no, said this came off of Mr. Good's car. 

Q. Now, during the course of your conversation with Mr. Antonelli, 
did any question come up about Arthur Jones and your car? A. On my 
car? In my car? 

Q. No. Arthur Jones in connection with your car. A. After we 
went back upstairs ? 

Q. Yes, sir. A. Well, he asked me again had I loaned it to him. 
And I told him yes. 

429 Q. Did you hear any conversation about a No. 11 Precinct? 

MR. FLANNERY: I object to counsel suggesting answers, leading 
the witness. 

THE COURT: I think the question is proper. It is necessary to 
identify the question, Mr. Flannery. 

Q. (By Mr. Johnson) Did he say anything to you with reference to 
Arthur Jones at No. 11 Precinct? A. Yes, sir. He asked me that on 
it, part of that question. 
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Q. What was said if anything between you and Mr. Ahtonelli about 
Arthur Jones in that question? A. He said, "Did you loan him your car?" 
And I answered yes. He said, 'Do you remember him going out anywhere ?" 
And I said, "Not that I know of.'"' I said he never told me anything. So he 
said, he told somebody to call and check or something. Anyway, they 
called back and he said, "Darn, we let him get away, '"' or something. 

And later on he came back and told another officer that he had just 
called, somebody had called 11 and said they just said they had him at 
Eleven Precinct. And said I think it was August 7, he said it was, and 
said, We let him get away. '' Said he was there with his car and said they 


had him, something, about a registration. | 
430 Q. At the time that you were arrested, what papers, if anything, 

with reference to your car did you have in your possession 2 A. Ihad 

the title to my car -- No, the title was, I think, in my car.. AndI had 


the registration; yes. 

Q. What happened to you after that? Did they have any further 
conversations with you after you got back upstairs other than you have 
already related? A. Not that I can think of. 

Q. Now, with regard to the following morning, did there come a 
time when you went anywhere the following morning? A. We went back 
somewhere and they -- Mr. Good and I think it was another lady, anda 
group of more people, we went back through some more line-ups with 
Kenneth, John, and I think one or two other fellows, and myself. 

Q. Now, after that, the next morning, which was Saturday, did 
you go any place, to any court or any other place of that sort the next 
morning? A. That was after they had -- I had seen those people, that 
they took our pictures again, all of us I think together, in different posi- 
tions, and then they took us -- 

THE COURT: Just answer the question. 

State your question to the witness. | 

431 Q. (By Mr. Johnson) Now, the next morning, after|all of this was 
over with, Mr. Bynum, that night, what if anything happened? A. They 
took us before, what they said was a commissioner. 


204 


Q. Now-- A. Me. 
Q. At that hearing, did you have a hearing down there where people 


told their stories? A. Yes, sir. 

Q. And do you recall what the name of the Commissioner was? 

THE COURT: | There is only one Commissioner in the District of 
Columbia, Mr. Johnson. 

MR. JOHNSON: Commissioner Splain. 

Q. With regard to that, did they hold a hearing down there, sir? 

THE COURT: The witness has said they did. A. Yes, sir. 

Q. (By Mr. Johnson) Did you see Mr. Good at that hearing ? 

A. Yes, sir. 

Q. Did he testify at that hearing? A. Yes, sir. 

Q. Did he describe the man that he saw approaching on the car, at 
the front of the car? A. He described, made sone kind of description; 

432 what I don't know. 

Q. Now, did he identify you as the person that came up to him at 
the car? A. He said, at one time, that he thinks, because they let me 
ask him questions -- 

THE COURT: No. Just answer the question. 

A. Yes. He said, 'I think that is the one." 

Q. (By Mr. Johnson) And did you make a statement at the Com- 
missioner's hearing? A. Yes, sir, I did. 

Q. What, if any, statement did you make at thattime? A. I told 
them that I didn't have anything to do with the robbery, that I had gone 
skating that night, and that I had loaned my car to an Arthur Jones that 
night. And I think that is about all I did testify to. 

Q. Now, thereafter -- 

MR. JOHNSON: If Your Honor please, may we approach the bench 
on that, please ? 

THE COURT: You may. 

(At the bench:) 

MR. JOHNSON: I have asked Mr. Flannery to produce the letter 
that Bynum wrote Mr. Gasch. 
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MR. FLANNERY: I have had a search made of our files. There is 
no such letter in existence as far as we know, Your Honor, 
433 THE COURT: Very well. | 
(End of the bench conference. ) | 

Q. (By Mr. Johnson) Did you have an occasion after that to write 
any letters to anybody? A. Well, immediately after I was taken over on 

Nineteenth Street I wrote, some time later, to the Commissioner about 

that testimony. 


Q. And-- A. And about them taking fingerprint from my car and 
saying they came from Mr. Good's car. 
Q. And did you write any other letter to any other person with re- 
gard to this? A. Ihave written to -- | 
THE COURT: What is the materiality of these questions, Mr. 
Johnson ? | 
MR. JOHNSON: I am laying a predicate, if Your Honor please, for 
a determination as to whether these claims that Bynum made in the sub- 
stance of his testimony had ever been exposed prior to this trial date. 
THE COURT: Very well. 
Q. (By Mr. Johnson) Did you write any other letters? A. Yes, 
sir, I did | 
Q. Towhom? A. Chief Judge Laws; Attorney -- he was Attorney 
434 General Brownell; and Mr. Oliver Gasch. 
Q. And what is the substance of those letters? A.) They contained, 
I think, the same thing. One -- 
THE COURT: Just a minute. 


Q. (By Mr. Johnson) Did you receive any replies from anyone in 
that regard? ! 
THE COURT: I don't know the materiality of this question, Mr. 
Johnson. 


Q. (By Mr. Johnson) How long have you been in custody ? 
MR. FLANNERY: I object to that. | 
THE COURT: Your objection is sustained. 
MR. JOHNSON: Your witness. 
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CROSS-EXAMINA TION 
BY MR. FLANNERY: 
Q. Now, Bynum, you did in fact own a certain Oldsmobile with 
Maryland license tag JK 8130 on August 6, 1957, didn't you? A. I did. 
Q. Now, as I'understand your testimony, you claim that you lent 
that car to Arthur Jones on August 6, 1957? A. Yes, sir, I did. 
Q. Now, what time of the day did you lend that car tohim? A. It 
was between 5:30 and 6:00, I think. 
435 Q. Inthe evening? A. Yes, sir. 
Q. Very well: Now then, you claim also, don't you, that the rear 
tag had been lost, is that right? A. Yes, sir; it had. 
And that you had put a cardboard tag -- A. Ihad. 
In the -- On what part of the car? A. It was in the rear 


And you wrote so that it could be seen? A. Legible, yes. 
You wrote it yourself? A. I wrote it myself. 
Nice, legible fashion so that it could be seen easily, isn't that 
right? A. Yes, sir. 
Q. Now then,! you were working at this time? A. During what 
time are you referring to? 
Q. August 6, 1957. A. Part-time, yes. 
Q. You weren't working on that day, were you? A. Not on August 
6. Well, then yes, I was. 
Q. Where were you working? A. Well, I was repairing a tele- 
vision for a lady; in fact two people. 
436 Q. And how long had you been in the television repair business ? 


A. Ihaven't exactly been in business, but I have been training and what- 


not, and working on televisions. 

Q. Didn't you testify on a previous occasion that you had not been 
employed on August 6, 1957? A. Well, like I said -- 

THE COURT: Just answer the question. 
A. Will you repeat it? 
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Q. Didn't you testify on a previous occasion in connection with 
this matter that you had not been employed on August 6, 1957 2 he, aT 
could have. | 

Q. Andasa matter of fact, when you were asked when you had 


last been employed, you said "I guess it was August 4th or 5th, " didn't 
you? A. It could have been. 
Q. Asa matter of fact, you know that you so testified, don't you? 
THE COURT: Why don't you ask whether these questions were 
asked and these answers were given, Mr. Flannery? | 
MR. FLANNERY: Thank you, Your Honor. I had intended to do 
that. 
Q. Referring to page 216 of the transcript, the question was asked, 
was it not: ''When had you last been employed?" And you gave the answer: 
437 "I guess it was around August 4th or 5th. "Question:) The 4th or 
5th? "Answer: Yes." | 
Now, you so testified, didn't you? A. Yes, I guess|I did 
Q. And asa matter of fact you, according to your own testimony 


today, you said that you were looking for employment at Sears Roebuck; 

isn't that right? A. Yes, sir. | 

Q. Well, if you weren't working, will you explain how you supported 

yourself. A. Those are the conditions that I wanted to explain. I wasn't 

working as far as having employer is concerned. I was ae things most- 

ly for myself. 

Q. Well, you didn't have any money, did you? A. Oh, well, as 

far as, if you are talking about the jobs in which I did have employee or 

employers, I did. I was. 

Q. Iasked you: Did you have any money on August 6, 1957? 

A. Yes, sir; I did. | 

Q. And you had borrowed that from a relative, hadn' t peer 

A. Some, I had. 
438 Q. Didn't you testify early today that your brother went over and 

furnished the money to pay that ticket the morning of August 6? A. Yes, 


sir. 


208 

Q. And the reason for that was because you didn't have money 
enough to pay for it yourself? A. Yes, sir. 

Q. Asa matter of fact, when according to you you went out later 
that evening, you had to borrow money to get into this skating rink, 
isn't that right? A. To go along with the few dollars that I did have. 

Q. Now, you graduated from Cardozo High School? A. Yes, sir, 
I did. 

Q. Now, with respect to Arthur Jones, isn't he a good friend of 
yours? A. No. 

Q. No? A. No. 

MR. FLANNERY: Your Honor, bear with me a minute? 

Q. Now, is it nota fact, Mr. Defendant, that you testified at a 
previous hearing in regard to this case that Arthur Jones was a very 
good friend of yours? 

MR. JOHNSON: I object to that, if Your Honor please. I think 
Your Honor admonished Mr. Flannery to give the page and then say: 
Did you testify as follows ? 

439 MR. FLANNERY: I intend to do that, Your Honor, but I think Iam 
following proper procedure. I am giving the witness an opportunity to 
answer in a way as he sees fit. If he doesn't answer properly, then I 
intend to impeach him. 

THE COURT: Very well. Answer the question. 


A. Will you repeat the question 2 
Q. (By Mr. Flannery) Yes. Isn't it a fact that you testified at 
a previous trial that Arthur Jones is a very good friend of yours? A. 
I did. 
Q. Why did you say a few minutes ago, when I asked you whether 


or not he is a friend of yours, that he wasn't? A. Well, because I 
thought he was. But he is not. 

Q. Well, you knew the same facts at the last trial about this case 
that you know now, didn't you? A. But not about him. 

Q. You didn't? A. No, sir. 
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Q. You knew at the last trial that you had loaned him your car, 

didn't you? A. Yes, sir. | 

Q. And at the last trial, did you try to convey the impression that 

Jones had used your car in that robbery ? 
MR. JOHNSON: I object to that, if Your Honor please, "to try to 

440 convey the impression. " 
MR. FLANNERY: I think it is proper cross-examination, Your 


Honor. 


THE COURT: I will sustain the objection to the form of the ques- 
tion. 


Q. (By Mr. Flannery) At the last trial, did you state that Jones 
had borrowed your car? A. Yes, sir. 


Q. Did you state that you didn't know anything about this case ? 
A. I could have. 


Q. Now, were you not trying to establish the fact that Jones, not 


you, had committed the robbery? A. No, Ihadnot. I did not try to 
establish any fact but the fact that I Joaned him my car. | 
Q. Yes. And you said that he was a good friend of yours ? 
THE COURT: That is repetitious, Mr. Flannery. 
Q. (By Mr. Flannery) Now then, Mr. Defendant, it is your testi- 
mony, as I understand it, that on August 6, 1957, you went|to a skating 
rink during the evening hours? A. My testimony today, yes. 
Q. And you are positive about that, aren't you? A. | I am absolute- 
ly positive. 
Q. Very well. Now, did you, when you were arrested and charged 
441 with this crime, tell the police that you had been to a|skating rink 
on August 6, 1957, and that you had the names of those people who would 
account for your movements when the crime was allegedly committed? 
A. I did. 
Q. Who did you give the names to? A. It wasa Mr, Antonelli. 
Q. When was that? A. It was August the 6th. Not 6th. Ninth; I 
am sorry. 
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Q. August 9th, 1957. What names did you give Antonelli? 
A. Well, I started with Harold Aron and William Raons. 
Q. Iamsorry. Ididn'thear? A. Isayl started with Harold 


Aron and Williams Raons. 
Q. Harry? A. Harold. 
How do you spell that last name? A. H-a-r-o-l-d, I think. 
And the lastname? A. A-r -- A-a-r-o-n. 
Was he with you that night? A. He was with me August 6. 
At the skating rink? A. Yes, sir. 
And what other name did you give to Detective Antonelli? 
442 . I think those were all; because at that time he referred to 
locking them up. So I refused to give him any other names. 
Q. Very well: Now, subsequent to that time, did you give those 
names to anyone else? A. You mean later on? 
Q. Yes. A. Yes. 
Q. To whom did you give the names after August 9th, 1957 ? 
A. To my attorney. 
Q. Very well. Now, was that shortly after August 9th, 1957? 
A. No, sir. 
Q. When wasit? A. Just recently. 
Q. Just recently? A. Yes, sir. Waita minute. Wait a minute. 
I think I did, because when he visited me he asked me about it. I had 
forgotten -- Yes, I did mention that. I mentioned the fact that we went 
skating, and just about everything that happened during the time before 
the robbery and after, even up until the time when I was arrested. 
Q. And that was how long after August 9th? A. I think it was 
on -- he visited me on probably a week later, or maybe sooner, I don't 
a3 know. 
Q. Very well. And of course that was well in advance of last trial 
of February 11 and 12, 1958? A. Yes, sir, it was. 
Q. What time did you get to that skating rink on August 6, 1957? 
A. It was between, I will say, 8:15 and near 9:00. 
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Q. Very well. And you went with one of your brothers and he 
drove you there? A. Yes, sir. | 

Q. You are positive of that? A. Iampositive. | 

Q. Positive of the time, too? A. Iam positive of the date. But 
the time, it was after I will say eight o'clock; but not after nine. 

Q. Between eight and nine, some time? A. Yes; yes, sir. 

Q. Now, when you arrived there, I take it you were likewise 
positive that you didn't leave that skating rink until one or two minutes 
after eleven, isn't that right? A. Iam absolutely positive. 


Q. Allright. And you were positive of that at the time of your 
arrest? You were positive that you knew where you had been, there is 
no question about it, isn't that right? A. Not exactly, because I took 
two guesses, in fact I gave them to Mr. Antonelli there. It was either 

444 the night that I played pool with Mr. McWain, I think that is the 
name, or I went skating. | 

Q. Justa minute, Mr. Defendant. As I understand your testimony, 


you are Saying that you are positive that you were at the skating rink -- 
Wait a minute. | 
Now then, Bynum, at the first trial of this matter you never claimed 
you were at the skating rink on August 6, 1957, between the hours of 8:00 
or 9:00 p.m. and until some time after 11:00 p.m., did you ? A. That 
is correct. 
Q. At the first trial of this matter you testified under oath, did 
younot? A. Yes, sir. | 
Q. That on August 6, 1957, you were playing pool with a man nam- 
ed McClain? A. I may have. 
Q. You know as a matter of fact that you did so testify now, don't 
you, Bynum? A. I could have. I could have. 
Q. Page 217 of the transcript. | 
Now, Mr. Defendant, I will ask you if this isn't the fact, and if you 
were not asked these questions and if you did not give these answers at 
the previous hearing of this case in February of 1958. You were testify- 


| 
ing about the movements on August 6, 1957, and is it not a fact that you 
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445 said this: 
"Question: Did there come a time when you went out on August 6 ?"' 
And dida't you give the answer: 


"Let me see, wait a minute. Oh, yes, I know that was the day I 


went out to apply for that job." 

You remember being asked that question and giving that answer ? 
A. August 6? 

Q. Yes, sir. A. I could have. 

Q. You know you did, don't you? A. Well, at that time I gave 
that testimony I wasn't too sure of anything. 

Q. Yes. Well, you testified today, did you not, that on August 6, 
1957, early i: the day you went to Sears Roebuck? A. Yes, Sir. 

Q. So there is no uncertainty about that in your mind, is there? 
A. If I could explain the conditions -- 

THE COURT: No. Just:.1swer the question. 

MR. JOHNSON: May it please the Court, now he has indicated he 
wants to explain his answer. 

446 THE COURT: The Court will require the witness, like any other 
witmess, to answer the questions. If you have any additional questions 
on redirect examination, you may ask them. 

MR. JOHNSON: May he explain it now, sir ? 

THE COURT: He may not. 

Just answer the questions. 

Q. (By Mr. Flannery) Now, Bynum, you did so testify at the first 
trial, didn't you, namely, that you went out the early morning hours of 
August 6, 1957, to apply for a job? A. Yes. 

Q. And that is the truth, according to you, isn'tit? A. I was 
mistaken. 

Q. Didn't you testify today that on August 6, 1957, early in the day, 
you went to Sears Roebuck? A. On August 6? 

Q. Yes. That would be a Tuesday. I think I went to the -- 

THE COURT: No, that is not the question. The question is didn't 
you testify to that effect today. 
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THE WITNESS: I don't think so. 
Q. (By Mr. Flannery) You didn't say you went to Sears Roebuck 
early today ? ; 
THE COURT: The witness said he didn't. Don't repeat your 
questions. | 
447 Q. (By Mr. Flannery) Isn't it a fact that, firthecmore: you were 
asked this question and gave this answer at the first trial: 
"Where did you go?" | 
And you said: 
"Out to Sears Roebuck. " 
THE COURT: I believe this is repetitious. 
MR. FLANNERY: Very well. 
Q. Then I asked you the question: 
"What time ?"' 
And you said: 
"I guess it was about 8:00. No, it was before I went with 
my brother, it was about 7:15 A.M." | 
Didn't you give that answer to that question? A. Was that August 


Q. Yes, sir. A. I guess I did testify to that. 
Q. Weren't you asked this question: 

"And how long did you stay over there ?" 
And didn't you give the answer: 

'[ stayed over there until around 8:30." A. I probably did. 
Q. And then weren't you asked this question: ! 

"Then where did you go?" 
And didn't you say: 

'T went back home, I think, and that is when I stayed home 
from then on." A. I guess I did testify to that. | 
Q. And then weren't you asked this question: 

‘When did you next go out on that day ?" 
And you gave the answer: 

"I don't think I went out until that night. " 
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You recall that question and giving that answer? A. I don't 
recall too much of that previous testimony. 


Q. Do you deny you gave the last answer? A. I don't deny it. 


I say I don't recall too much of it. 
Q. And then weren't you asked this question: 

"What time ?"’ 

And you gave the answer: 

"I guess it was around 9:30 or something to ten." 

You remember being asked that question and giving that answer ? A. No, 
to tell you the truth, I don't remember too much of anything that you ask- 
ed me any time during that day that I was on the witness stand. 

Q. You rementer being asked this question and giving the follow- 
ing answer: 

"Who did you go out with?" 

And you giving the answer: 

"Mr. McClain."" A. I don't remember it. 

449 Q. Andisn't it a fact that you were asked this question: 

‘Is he a friend of yours?" 

And you said: 

‘yes, sir." A. I think I remember saying, referring to him 
as being a friend of mine. I think I did. I think --I think I did testify to 
that. Iam not too sure. 

Q. Then weren't you asked this question: 

"Where did you go with him at 9:30?" And you gave the answer: 

"Down to the pool room."" A. I do remember testifying about 
a pool room. I do. 

Q. And then you remember being asked this question: 
"What pool room?" And do you remember giving this answer: 
"It is between 49th and 50th Street, or, wait a minute, it is on 
Grant Street between 49th and 50th. " 
You remember giving that answer ? 
MR. JOHNSON: May it please the Court, I would like to object to 
this line of questioning in the light of the witness's answer. He has 
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indicated that he doesn't remember very much of the prior trial. He has 

indicated first that he doesn't remember the testimony. He has offered to 

give an explanation. No explanation has been requested of him. And if 
450 that is true, it seems to me, without that explanation, it would be 

reciting a lot of stuff that he confesses that he can't remember, and he 

evidently has some reason, and no opportunity is being afforded him to 

give the reason. | 


THE COURT: I pointed out that you have an opportunity on redirect 


examination, as you know from your many years of practice, Mr. Johnson, 


to ask further questions. The examination is proper examination on cross- 


examination. Your objection is overruled. 
Q. (By Mr. Flannery) Do you remember so testifying, namely, 
that you went on August 6, 1957, to a pool room, in the vicinity of 49th 
and 50th or Grant Street? A. I think I remember testifying about a pool 
room. Other than that I don't recall. 
Q. Well, then you remember being asked this question: 
"Who did you see there ?"" And you giving the answer: 
"It was, I guess it was four boys, four other boys." 
MR. JOHNSON: I object to that, if Your Honor please. I think the 
proper way to ask that question is: Did he testify as follows. 
THE COURT: You may rephrase your question. 
Q. (By Mr. Flannery) Were you asked this question, at the previous 
trial, and did you give the following answer: 
451 "Who did you see there ?" And giving the answer: 
"It was, I guess it was four boys, four other boys. 
guess I did. 
Q. And then you remenber being asked this question: 
| 


"What were their names?" And you saying: | 


"Tl don't know them."' A. Yes, I guess I probably testified to 


Then you remenber being asked the question: 
"How long had you known them?" And giving the answer: 
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‘IT don't know. You know I went, when we went in the pool 
room there were some guys playing pool so I got a pool table 
and we shot pool." 
You remember being asked that question and giving that 


answer ? 
MR. JOHNSON: If Your Honor please, Your Honor, I think it 
must be either a misprint or something. He couldn't get a pool table and 


shoot some pool. 

THE COURT: I can't correct the testimony. 

Q. (By Mr. Flannery) Do you remenber so testifying at the 
previous trial? A. I don't --I don't know. I may have mentioned a 
table. I don't know. 

452 Q. Page 219. Isn't it a fact that at the previous trial you were 
asked this question: 
"What time did you arrive at this pool room?" And you 
giving the answer: 
"I guess it was around 10:00 o'clock, or a little before, maybe. "' 
A. I could have testified to that. 

Q. Then you rementer being asked this question at the previous 
trial, and isn't it a fact that you so testified: 

"How long did you stay there?" And you giving the answer: 
"Until I guess about twenty minutes until twelve or something 
like that." A. Probably so. 

Q. Then you remember being asked this question: 

"During that period of time did you see anyone wiose name 
you can give to the Court and jury?" And you giving the answer: 
"No one that I knew other than the lady who ran the pool room. " 

MR. JOHNSON: I object to that, if Your Honor please. He is falling 
back into the same error, asking him does he remember giving this. The 
question is: Did he testify in that fashion. 

THE COURT: You may rephrase your question. 

453 Q. (By Mr. Flannery) Mr. Defendant, did you so testify and do 
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you remember testifying in this manner at the previous trial: 
"During that period of time did you see anyone whose name 
you can give to the Court and jury?" You giving the answer: 
‘No one that I knew other than the lady who ran the pool room. 
Did you so testify? 
MR. JOHNSON: If Your Honor please, the same error. 
THE COURT: The objection is overruled. Answer the question. 
A. I may have testified to that. I don't know. | 
Q. (By Mr. Flannery) Now, isn't it a fact also, and don't you 
remember so testifying at the last trial, that you were asked this ques- 


tion and gave the following answer: 
"Did the lady who ran the pool room see you therp 2?" And you 
giving the answer: | 
"Yes, she sawme." A. I could have testified to that. I 


don't remember. 
Q. Isn't it a fact that you are giving a different story at this trial 
than you gave at the last trial? <A. It is. 
Q. Now, on August 9th, 1957, you testified on dineo! examination 

that after you had met your brother, a short time later, he’ called you, 
is that right ? | 
454 THE COURT: I don't understand your question, Mr. ‘Flannery. 


MR. FLANNERY: Very well, I will rephrase it. | 


Q. Isn't it a fact that you testified on direct eeeusation that on 
August 9th, 1957, after you had lent your brother your car, that he 
called you, isn't that right ? | 

MR. JOHNSON: If Your Honor please, I think the proper method 
of impeaching is the way Your Honor has instructed Mr. Flannery: Did 
he testify as follows, and read from the record. | 

MR. FLANNERY: He is confused. Iam not referring to the 
transcript now. Iam away from the transcript. | 

| 


THE COURT: I understand your question. | 
(The question was read by the reporter. ) 


218 
A. Which time are you referring to? Today? 

Q. No, on August 9th, did your brother call you from the precinct? 
A. You asked me -- 

THE COURT: Just answer the question. 

THE WITNESS: Would you repeat the question ? 

Q. (By Mr. Flannery) On August 9th, 1957, August 9th-- A. 
Yes, sir. 

Q. Did your brother call you? A. Yes, sir. 

Q. And told you he was at the precinct, didn'the? A. Did he do 

455 what ? 

Q. Your brother called you and told you that he was at a police 
precinct, didn't he? <A. Yes, sir. 

Q. According to you, he told you that they had him and your car and 
your car was wanted in connection with a robbery? A. Yes, sir. 

Q. All right.’ Now, you didn't then go right down to the precinct 
immediately to find out what the trouble was, did you? A. No, sir. 

Q. You picked up the phone and you called to find out from the 
policeman yourself what the trouble was, didn't you? A. Later on, yes, 
sir. 

Q. And the policeman told you it was just a matter about a ticket, 
didn't he? A. Yes, sir. 

Q. And it was after he told you that that you went down to the 
precinct thinking it was something about a ticket? A. I intended to go 
later on anyway. 

Q. But, Mr. Defendant, you didn't go until you called the policeman 
and ascertained from him it was just some trouble about a ticket, isn't 
that right? A. That is correct. 

MR. FLANNERY: That is all. 

456 THE COURT: Do you have further questions, Mr. Johnson? 

MR. JOHNSON: Yes, sir. 
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REDIRECT EXAMINATION | 
BY MR. JOHNSON: | 
Q. Now, Mr. Bynum, during the course of your crogs-examina~ 
tion you indicated you wanted to explain to Mr. Flannery why you testified 
differently before. A. Yes, Sir. 
Q. And why your memory was impaired before. Now will you tell 
His Honor and the ladies and gentlemen of this jury why it was that you 
were unable to cooperate with your counsel or give correct| testimony at 
your prior trial. A. Yes, sir. 
Well, I say around January the 9th, not 9th but around the end of 
January, the 31st or 29th, I was taken over at 19th Street to what they 
call a hole, and there they put me on a restricted diet of a slice of bread, 


probably -- it was three times a day for a slice of bread, and they keep 
your mattress all day long, you take it that night around eight o'clock. 
You are in a cell, it's cement all around and it has a steel door. 

Well, all of that time, before my trial, I was there. And over a 
period of time you become, when you stand up, you are very weak. And 
so I had been going -- I think coming to court for motions and what-not, 

457 but -- and the man was holding what they say isa court, when they 
are punishing you. So every time he would call my name, ‘but I would be 
at court, so he wouldn't see me. So I asked the man about it, when I 
got back. I think it was either Monday before my trial. And so he said, 
"Well, no, you can't see him." you know. Well, I said, well, I have to 
see somebody. And so I started raising sand, I guess. 
And anyway, so later on, they came down there and they came to 
my cell and they took me and got me down and tied me up, jand handcuffed 
my hands behind my back, and they hit me with like the palm of their 
hands, and then they took me up to what they call the hospital, or some 
kind of ward. Anyway, they took me up and put me ina bed and strapped 
my arms and legs down, and they fed me some kind of drugs, that make 
you -- I don't know, they fed me every four hours, and they make you 
real sleepy like, you know when you, somebody, you know/you are very 


tired or very sleepy, you know, and you are real drowsy. 
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And so this continued until I told my attorney, whenI saw him. And 
I think he tried to talk to you that day but you said "I don't want to listen, "' 
or something like that. You rejected. 

So he said he would talk to the people and he said he was going to 
the District Attorney's office, probably see about it. 

458 So I think later on they started feeding me or something, I don't 
know what it was. Anyway, I started eating. And all of this continued -- 
_ stayed, I was returned back down there and stayed there until February 
19th, well after my trial. 

Q. Now, Mr. Bynum, with regard to your claim of innocence, is 
there anything that you know of, or that you have been informed of by any- 
body, that you could do that you didn't do, to demonstrate your innocence 
in this case? A. Have I been informed? 

Q. Is there anything -- listen to the question. Is there anything 
that you know of, or that you have been informed of, by any person, that 
would help you demonstrate your innocence of in this case, that you have 
refused todo? A. Yes. 

MR. FLANNERY: Your Honor, I object to that question. That 
would obviously call for hearsay. 

THE COURT: I will sustain your objection to the form of the 
question. 

Q. (By Mr. Johnson) Has anyone given you any tests? 

MR. FLANNERY: I object. 

Let us approach the bench, Your Honor ? 

MR. JOHNSON: In the police department, I am talking about. 

THE COURT: You might come to the bench. 

459 (At the bench:) 

MR. FLANNERY: I think I know exactly what Mr. Johnson is 
leading up to. He tried it in the last trial and Judge Holtzoff said his 
conduct was reprehensible. 

THE COURT: What is your question? 

MR. JOHNSON: Did anyone give him any tests in the police 
department. 
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THE COURT: I will sustain the objection to the Alamein: Just a 
minute. While you are here at the bench. I believe, Mr. Flannery, in 
fairness to the jury that this defendant should be questioned uae this 
Defendant's Exhibit No. 4 for identification. 

MR. FLANNERY: You want me to question him about 

THE COURT: Yes. After Mr. Johnson finishes. 

MR. JOHNSON: I would rather him -- 

THE COURT: Let me finish ? 

MR. JOHNSON: Yes, sir. 

THE COURT: Mr. Johnson can finish his redirect examination. 
Then I think the witness should be questioned about that letter. 

MR. JOHNSON: If Your Honor please, is this in the nature of 
cross-examination? That Mr. Flannery is -- 


it? 
| 


THE COURT: Yes, it is. 
460 MR. JOHNSON: May he do it now? 
THE COURT: When you finish your examination. | 
(End of the bench conference: | 
Q. (By Mr. Johnson) Di our attention to the time of this 
trial, was it at or near the time w were undergoing these medica- 
tions at the District Jail? A. It was before and to about a day or two 
after my trial. 
THE COURT: Your question refers to the earlier trial, Mr. 
Johnson ? 
MR. JOHNSON: Yes, sir. 
THE COURT: Very well. 
Q. (By Mr. Johnson) Now that occurred, your trial becumeed some 
time in 1958, didn't it, Bynum, your first trial? <A. Yes,! sir. 
Q. Since that time where have you been? | 
MR. FLANNERY: I object, Your Honor. | 
THE COURT: I don't see the materiality of this question, Mr. Johnson. 
MR. JOHNSON: Well, if Your Honor please, I propose to show -- 
MR. FLANNERY: Well, I think any proffer should be made at the 
bench, Your Honor. ! 


THE COURT: It will be. 
461 (At the bench:) 
MR. JOHNSON: I propose to show that he has been in custody ever 
since this case has occurred; that his brother was forbidden access to him; 
that his brother was the main person he had to depend upon because of his 


poverty to investigate the circumstances surrounding this thing. 

MR. FLANNERY: Your Honor, I think he is talking so loud the jury 
can hear him. 

THE COURT: Keep your voice down. 

MR. JOHNSON: Beg your pardon. As soon as his brother came to 
him, as soon as he got the information that was necessary for his defense, 


that he communicated, that he had no other way of doing it than to do it the 
way he did it. 

THE COURT: 'I will sustain the objection to these questions. I 
don't think they go up to the question of the guilt or innocence of the defend- 
ant or to the credibility of any witness. 

MR. JOHNSON: The credibility of Mr. Bynum, not the credibility 
of other witnesses, may it please the Court. 

(End of the bench conference. ) 

MR. JOHNSON: Your witness. 

RECROSS-EXAMINA TION 
BY MR. FLANNERY: 
Q. Bynum, did you tell Mr. Johnson about this alleged mistreat- 
462 ment that you claim you suffered in the jail prior to your first trial? 
A. Yes, sir. 

Q. Of your own personal knowledge did Mr. Johnson at the last 
trial make Judge Holtzoff, the trial judge, acquainted with that fact? 

MR. JOHNSON: If Your Honor please, that isn't a proper redirect, 
recross, or anything. 

MR. FLANNERY: I suggest it is, Your Honor. 

THE COURT: Read the question, Madam Reporter. 

(The last question was read by the reporter. ) 
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THE COURT: I will overrule the objection. Answer the question. 
A. I don't know. | 
Q. (By Mr. Flannery) Well, did you, Bynum, tell Judge Holtzoff 
that you had been mistreated to such a degree that you weren't able to re- 
call clearly what happened on August 6, 1957? 
MR. JOHNSON: I object to that, if Your Honor please. 
THE COURT: The objection is overruled. A. Not that I know of. 
Q. (By Mr. Flannery) Mr. Defendant, you know as a matter of 
fact that you just did not; isn't that a fact? 
THE COURT: I think the question is argumentative now, Mr. 
Flannery. 
463 MR. FLANNERY: Very well. 
Q. Now, Mr. Defendant, prior or before the date of your last trial 
you had told Mr. Johnson, your attorney, that you had been at the skating 
rink, hadn't you? 


MR. JOHNSON: I object to that. That is improper récross. 


THE COURT: I believe this is repetitious. 

MR. FLANNERY: Very well. 

Q. Now then, Bynum, I will hand you Defendant's saith No. 4 

for identification. That letter. Did you write that? | 
Take your time, sir, and read it. I don't want to confuse you. 


Take your time and read it, please. A. This looks like a/letter I wrote, 


yes, sir. 
Q. You did write that letter, did you? A. Yes. sir. 
Q. The contents of that letter true? A. Well, I will say some 
of it is, in fact most of it is what I have been told. | 
Q. You wrote the letter yourself? 
THE COURT: The witness has said he wrote the lettér, Mr. 
Flannery. 
MR. FLANNERY: All right. | 

Q. Now, do I understand by that answer that some of it is 
correct and some of itis not true? A. I was mistaken on! part of it. 
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464 QQ. What part of this letter were you mistaken on? A. Well, the 
part that I thought -- My lawyer hasn't informed . © that he had a finger- 
print expert to go over my car; I was under that impression. And then, 


too, the night I was sending my brother to find out for sure to go along 
with my belief that that was the night I went skating. 

Q. Bynum, didn't you say in this letter -- by the way, when did 
you write this letter, in September of 1957, or August of 1957? A. I 
don't remember. 

(Handed to the witness.) A. It's either "7" or "9", I don't know 
which. It's either '7" or "9". It looks like '"'7."' 

Q. Calling your attention to this typewritten letter, doesn't that 
indicate that your letter was answered September 17, 1957? A. Yes, 
sir. That would be August 10th, 1957. 

Q. Is that when you wrote this letter? A. Yes, sir. 

Q. Now, didn't you say in this letter at that time: "TI have five or 
six witnesses to prove I loaned the man my car on the evening of the 
robbery and stayed at home?" A. Well, I thought I had. 

Q. And this was just several days after? A. It was written from 

465 my thought, it was written from my thoughts and part of what, I 
think, one brother of mine had told me, and I took them and combined 
them and wrote what I thought, until I found out, you know, thought about 
it, because the fact that I was arrested for the crime, and I knew I didn't 
commit it. That was on my mind. AndI was -- they had me ina cell 
and, so I don't know, I had to think. I didn't think too much. 

Q. This was just a short time after the crime, a matter of a few 
days, wasn'tit? A. After the crime was committed? 

Q. Yes. A. Yes, sir. 

Q. You didn't say in this letter that you had a number of witnesses 
who could prove that on the date and at the time of the crime you were at 
a skating rink, did you? A. I did inform -- 

Q. No, I am talking about this letter. 

THE COURT: Just answer the question. 
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A. Please repeat it again. 
Q. (By Mr. Flannery) You didn't state in this letter 
A. No, sir. No, sir. 
Q. Let me finish my question. You didn't state in this letter that 
you had a number of witnesses who could prove that at the time of the 
crime you were at a skating rink, did you? A. No, sir. | 
466 | MR. FLANNERY: That is all. | 
THE COURT: Any further questions, Mr. Johnson? 
MR. JOHNSON: Your Honor, is Mr. Flannery come to move to 
admit that ? 
THE COURT: I don't know. Do you have any further questions 2 ? 
MR. JOHNSON: If Your Honor please, if he is not going to move 
to admit it, I move to strike all the testimony about it. 
THE COURT: The motion is denied. Do you have further questions ? 
MR. JOHNSON: Yes, sir. 
REDIRECT EXAMINATION 
BY MR. JOHNSON: 


| 
Q. Now, did you write any letter to any other person than the 


United States Commissioner ? 

THE COURT: This is repetitious. The witness has enumerated 

the people to whom he wrote letters. 

MR. JOHNSON: Will the record show now what Mr. Flamery told 

me at the bench? 

THE COURT: I don't know what you have in mind. Will you come to 

the bench. 

(At the bench:) | 

467 THE COURT: What do you want the record to show? | 

MR. JOHNSON: I want the record to show that Mr. Flannery says 

that he can find no copy of the letter to Mr. Gasch. 
THE COURT: Will you stipulate this as a matter of record? 

MR. FLANNERY: Yes, Your Honor. However, I don't think that 

is a question for this jury. He wants to bring it out before 
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THE COURT: | The witness has said he wrote to Mr. Gasch. I 
think the logical question is whether there is such a letter. But you 


stipulate you have no such letter, can find no such letter ? 

MR. FLANNERY: Yes, sir. 

MR. JOHNSON: May the record also show that at the prior trial 
that photographs of the inside of Bynum's car were produced which re- 
flected the rear of the car and the license area of the car, that Mr. 
Flannery says that he cannot produce those photographs, that he does 
not also produce the photographs of the inside of the car. 

THE COURT: I don't know that there was such testimony at the 
prior trial. If you will show me in the transcript, I will see what you 
have in mind. 

(End of the bench conference. ) 

THE COURT: Ladies and gentlemen of the jury: It is stipulated 

468 that the Assistant United States Attorney, Mr. Flannery, has ad- 
vised Mr. Johnson that the files of the United States Attorney contain no 
record -- in other words, the United States Attorney's office cannot 
locate any letter from this defendant to Mr. Gasch. 

Do you have further questions of the defendant, Mr. Johnson ? 

MR. JOHNSON: No, sir. No further questions. 

THE COURT: Step down. (The witness stepped down. ) 

THE COURT: Do you have further testimony, Mr. Johnson? 

MR. JOHNSON: Yes, sir. May we approach the bench, if Your 
Honor please ? 

THE COURT: You may. 

(At the bench:) 

MR. JOHNSON: Page 83, if Your Honor please (handing to the 
Court). 

THE COURT: How far do you want me to go along? 

MR. JOHNSON: I want a stipulation from the government that they 
had in their possession at the last trial photographs of Bynum's automobile 
showing the inside and the front seat that Mr. Good said he fell in a hole 
on; that they have been lost, for some reason or other he can't produce 
those. 
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469 I want to show also that at the last trial he produced a photograph 
by Mr. Dione of a picture of the rear of the car that would show the license, 
that that photozraph has disappeared also. There is no explanation for the 
disappearance. | 
MR. FLANNERY: I don't think the government should be required 
so to stipulate, Your Honor. Obviously Mr. Johnson would try to use that 
to convey a false, erroneous impression to the jury that I or the police 
department are trying to suppress evidence. I don't think it would be 
fair. I don't think I should be called upon to make such a stipulation, 
Your Honor. | 
THE COURT: The testimony in the earlier trial, Mr. |Flannery, dis- 
closed that three exhibits marked Government's 3, 4 and 5 are identified 
as pictures of the automobile taken apparently of the interior and that one 
of the exhibits was taken of the rear end of the automobile. 
What is the purpose of this stipulation? What point are you seeking 
to establish, Mr. Johnson? 
MR. JOHNSON: Prior to this trial I didn't know those photos would 
be absent so in my investigation I had hired somebody to find out about the 
rear license plate that was identified with the possibility that there may 
have been somebody had stolen Bynum's license plate and used it on 
another car. And Ihave shown that the license plate was missing off 
the rear. There is testimony that he had a card index. The testimony 


470 from Mrs. Mannix, on the other hand, that she saw a metal tag on 


the rear of this car. | 
THE COURT: There is nothing in the testimony that shows what 
these photographs disclose. In other words, picture of the rear end of 
the automobile -- Let me finish. But there is no statement about a license 
tag. Justa minute. The testimony of the witnessis: "I don't recall but 
the photograph shows the license plate in the picture." | 
MR. JOHNSON: Yes. 
THE COURT: I don't know what it means. What evidentiary value 
do these pictures have ? | 
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MR. JOHNSON: Well, there is a question as to whether this was 
Bynum's car used in the robbery. 

THE COURT: When we don't have the photographs and don't know 
what they show, how does the stipulation have any evidentiary value? 

MR. JOHNSON: The absence -- it is a circumstance I think Iam 
permitted to show. It is critical in this case. 

THE COURT: | I fail to see, if we don't know what the photographs 
show or don't show,’ what evidentiary value your requested stipulation 
would have. There were more pictures got lost. 

MR. JOHNSON: The pictures in the inside show the hole in the 
front seat. Mr. Good said there was a hole in the front seat. 

471 THE COURT:: The witness answered: ". . . taken of the rear 
end of the same automobile in which the other photographs of the torn 
seat appear." 

So I assume the photographs showed some hole in the seat but I 
don't want to submit that to the jury because I think it would be prejudicial 
to the defendant. ''Torn seat appear"; that is part of the testimony. 

MR. JOHNSON: Yes, sir. Well, I would prefer to have the evidence 
in that the pictures of the interior of the car, of Bynum's car, were taken 


by the police department, that they were produced at a prior trial, that 


they are absent now. There is no explanation for their absence. That 
there are pictures taken of the rear of Bynum's automobile on the day of 
his arrest; that picture would show the license plate area of that car; 
that that picture is also missing and there is no explanation for its ab- 
sence. 

THE COURT: Iam afraid this would require the jury to guess or 
speculate, Mr. Johnson, as to what the pictures show. In the absence 
of something in the transcript of the earlier trial, especially with reference 
to the license plates which indicates what was or was not in the picture, 
I don't think I can require the government to stipulate. Your requested 
stipulation is a matter of record. 

MR. JOHNSON: May I read what the former testimony was, that 
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there were some such pictures ? 
THE COURT: To the jury? 
MR. JOHNSON: Yes, Sir. | 
THE COURT: No. I say it requires the jury then to guess as to 
what is in the pictures. I think that is unfair both to the defendant and 
to the government. | 
This is your transcript. 
(End of the bench conference. ) 
MR. JOHNSON: Will you call Mr. Brown. 
CECILE. BROWN 
was called as a witness for defendant and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. JOHNSON: | 
Q. Will you state your name, sir. A. Cecil E. Brown. 
Q. Mr. Brown, where do you live, sir? A. In Alexandria, 
Virginia. 


Q. And what is your occupation at the present time, sir ? =A. 


Private investigator. 

Q. And how long have you been so employed? A. Since June of 
58. 

Q. And prior to that time where were you employed, how were 
you employed? A. Fairfax County, Virginia, Police Department for 

473 seventeen years. 

Q. What was your position there? A. Detective sergeant. 

Q. Now, directing your attention to the case of United States 
versus Bynum. Were you engaged to do certain investigating work in 
the case of United States versus Bynum? A. I was. | 

Q. Did you do such work? A. I did. 

Q. Now, in the course of that work did you see the defendant Bynum ? 
A. I did. | 

Q. Where and at what place did you see him? A. In the District 
Jail. | 
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Q. And do you know approximately what date that was? A. That 
was May 29th, this year. 

Q. And what time of day or night, sir? A. 8:35 p.m. 

Q. And did you have certain conversations, without disclosing what 
they were, with Bynum? A. I did. 

Q. And do you know how long those conversations and your interview 
with Bynum lasted? A. From 8:35 until 11:00 p.m. 

474 Q. And during the course of that conversation, was it in connection 
with certain investigative work you were doing with reference to the case 
of the United States versus Bynum? A. It was. 

Q. Now, prior to the time that you answer the next question -- 
May we approach the bench, if Your Honor please ? 

THE COURT: You may. 

(At the bench:) 

MR. JOHNSON: If Your Honor please, the next question I am going 
to ask him, because of Mr. Flannery's apprehension, I am going to ask 


him did he, as a matter of fact, without regard to the results of it, make 


a lie detector test on Bynum. 

THE COURT: | I do not permit testimony with reference to lie 
detector test in this court. I don't consider the test reliable in any man- 
ner or degree and I will not permit it. 

MR. JOHNSON: I agree with Your Honor. I think Your Honor is 
referring to the Frye case. 

THE COURT: It is immaterial what case. I am referring to the 
result of thirty years experience with the lie detector. That is my basic 
test. 

You may make a proffer for the record of what your testimony 
would show. 

475 MR. JOHNSON: I am going to make a proffer of the following 
testimony, for the following purpose and for the limited purpose: Iam 
not trying to show what the results of the lie detector test are. Iam try- 
ing to show the disposition of this defendant to tell the truth or not to tell 
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the truth. And in that area I am going to show his willingness or unwil- 
lingness to a lie detector test. And Iam limiting this to that purpose 
alone. And in the nature of the Frye case and the Tiller case in the 
Court of Appeals, the Frye case which limits the results of lie detector 
test, Iam going to abide by and follow; the suggestion in the Tiller case 
that Judge Bartlett decided, which indicated that during the course of 
the investigation the fact that the man was or was not willing to take a 
lie detector test was an item that was introduced in evidence in that 
trial. AndIam going to show specifically just that and limit it to that. 

THE COURT: Very well. Your proffer, I think, will protect you 
on the record. 


(End of the bench conference. ) 
MR. JOHNSON: If Your Honor please, as a result of that, I will 
not ask this witness any further questions. That is all. | 
MR. FLANNERY: No questions. 
THE COURT: You may step down. (The witness stepped down. ) 
| 


476 MR. JOHNSON: Mr. Greene. 

AMOS GREENE ! 
was called as a witness for defendant and, having been first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR, JOHNSON: 

Q. Will you state your fullname, sir. A. Amos Greene. 

Q. And how are you employed at the present time ? A. Special 
investigator with your office. 

Q. With regard to United States versus Bynum, as | result of 
your engaging by me, did you have an occasion to go to 1019 Fairmont 
Street, Northwest? A. Yes, I did. 

Q. During the course of that time, do you mow whose home that 
was? <A. That is the home of William Raons, and his family. 

Q. Now, in and among other duties, did you see any other persons, 
namely, did you interview a young lady by the name of Mary Actor ? 
A. Yes, I did. | 
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Q. Did you interview a gentleman by the name of Raons? A. Yes, 


I did. 

Q. Did you get written statements from them? A. Yes, I did. 
Written and signed. 

477 Q. Did you get a statement from Charles Way? A. Yes, sir, I 
did. 

Q. Now, as a result of your visit to the 1019 Fairmont Street, 
what if anything did you recover from that premises? A. A pair of 
Bermuda shorts that were allegedly worn -- 

THE COURT: Just say what you recovered. 

Q. (By Mr. Johnson) You recovered some shorts from that 
place? A. Yes, sir. 


* * * * 


Washington, D.C. 
Monday, June 8, 1959 


* * * * * 
OPENING ARGUMENT FOR THE GOVERNMENT 

MR. FLANNERY: * * * 

* * * * * 

504 Now then, the strangest thing of all about the defendant's testimony, 
however, is this: We find from the evidence that he at that point had 
given two different stories. At one time he said he had been playing 
pool. 

Now, at this trial, he told you that he had gone to the skating rink, 
and, lo and behold, ladies and gentlemen, what is discovered? That 
shortly after the crime he had written a letter to the United States Com- 
missioner, and a third version is given. 

MR. JOHNSON: If Your Honor please, that letter was not admitted 
into evidence. 

THE COURT: I can't hear you. 

MR. JOHNSON: That letter wasn't admitted into evidence. 

THE COURT: The letter was not offered in evidence, Mr. Johnson, 
but the witness was questioned about it and gave answers about it which are 


part of the record. 
* 
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CHARGE TO THE JURY 
540 THE COURT: Members of the jury, it now becomes the Court's 
responsibility to instruct you as to the law that will govern you in reach- 
ing your verdict in this case and it is of course your responsibility to 
accept the law as it is outlined to you by the Court. I know that for some 
of you jurors this is the first case in which you have participated. I will 
consequently be a little more detailed in some of my instructions to you 
than I would be if I had the occasion to have charged you a dozen or more 
times before. | 
Remember when you go into the jury room that the closing argu- 
ments of the attorneys do not constitute evidence in the case. These 
arguments are efforts on the part of these experienced and competent 
advocates to interpret the evidence in the light of the client that they 
represent in a manner that is most favorable to that client. | 
Remember also that the recollections of the attorneys as to the 
evidence in the case are not binding upon you. If in their closing argu- 
ments the attorneys have made any reference to the evidence which varies 
in any manner or degree with your recollections of the evidence, 
then you must disregard the attorneys' recollections and rely upon your 
own recollection of the evidence in the case. | 
Similarly, if the Court in the course of this charge has any occasion 
to refer to any of the evidence in the case, the Court's recollection of the 
evidence is not binding upon you because, again, it is your recollection 


and your recollection alone which will guide you in reaching your verdict 
| 


in this case. 

I might explain to you as a matter of general interest that this being 
a federal court, the Judge has the right to comment upon the evidence in 
his closing charge to the jury. This means that the Court has the right to 
advise the jurors of the facts which the Court believes have: been estab- 
lished by the evidence. The Court has the right to tell the jury which wit- 
nesses the Court believes and which witnesses the Court does not believe. 
The court has the right to state his views of the entire case/to the jury 
provided only that the Judge must qualify his statements to the jury by 

| 
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saying in effect, "Of course, you are not to be influenced by anything that 
I say about these questions of facts." 
It has never seemed quite right to me for a Judge to comment upon 
542 the evidence or the witnesses, and consequently, I refrain from 


doing it because I believe the litigants, the government and the defendant, 


are entitled to a verdict from a jury uninfluenced in questions of fact by 
the Court's viewpoints upon those facts. 

The function of the jury in each case is to serve as the judge of the 
facts. That is your responsibility in this case, to determine what facts 
have or have not been established by the evidence. 

The Court is the judge of questions of law, the jury the judge of 
questions of fact. 

When you retire to your jury room you will take with you a copy of 
the indictment returned by the grand jury in this case. 

An indictment is always a rather formidable looking document. 
Actually, however, it has no probative value, it has no value in evidence. 
The sole purpose of this indictment is to inform the defendant of the charge 
which has been preferred against him, the charge which he must answer 
when he comes into court. An indictment is merely a formal means by 
which the defendant is advised of the crime of which he is accused, the 
crime which he must answer for in open court. 

Remember, then, that this indictment is not entitled to any probative 
value in your deliberations. 

543 The indictment charges the defendant in one count with the crime of 
robbery. Specifically, the grand jury charges that on or about August 6, 
1957, within the District of Columbia, Clayborne Bynum, that is this 
defendant, by force and violence and against resistance, and by sudden 
and stealthy seizure'and snatching, and by putting in fear, stole and took 
from the person and from the immediate actual possession of Edward N. 
Good, property of Edward N. Good and of Safeway Stores, Incorporated, 
a body corporate of the value of about $1, 634, consisting of the following: 
One automobile of the value of $1, 500, one wallet of the value of $2, and 


235 | 
$131.50, property of Edward N. Good, and one key of the value of 50 
cents, property of Safeway Stores, Incorporated, a body corporate. 

The indictment is drawn in virtually the phraseology of the statute 
which defines the crime of robbery in the penal code of the District of 
Columbia. The criminal code of the District of Columbia defines robbery 
as follows: | 


| 
"Whoever by force or violence, whether against resist- 


ance, or by sudden and stealthy seizure snatching, |or by 
putting in fear, shall take from the person or the immediate 
actual possession of another, anything of value, is guilty of 
robbery. "' 
The crime of robbery, then as it is defined in the District of Colum- 
bia Code, requires three essential elements in order to constitute the com- 
544 mission of the offense. The first element is stated in several alter- 
native ways. Either by the use of force or violence, or the use of means 
whereby the aggrieved person is put in fear, or by a sudden| taking or 
snatching. 
The second element of the offense is a taking from the person or 
immediate actual possession of another money or other personal property, 
and the third necessary element of the offense, of course, is the intent to 
steal. | 
As you know, intent is an essential part of every crime and in the 


crime of robbery the intent to steal, that is to deprive the other person 
| 


of his property, is an essential element of the case. | 
There has been in the course of this trial a number of references 
to a prior hearing or a prior trial. You should not speculate as to what 
happened at the earlier trial or why this case is again in this court at 
this time. | 
The matter of the earlier hearing, as it has been described, was 
a matter of law. The fact that the case is here before you at the present 
time is a matter of law upon which you should not speculate, In other 
words, you shouldn't try to guess why the case is here at this time when 
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it apparently has been in another branch of this court at another time. 
Your sole concern with the case in its present posture is as to the guilt 
or innocence of the defendant, that is your only interest in the case. 

545 The law is that a defendant is presumed to be innocent. This 
defendant is presumed to be innocent. What does this mean? This 
means for practical purposes that the defendant is not required to prove 
his innocence but rather that he comes into the courtroom cloaked in a 
mantle of innocence. This is one of the distinguishing characteristics of 
our Anglo-American system of jurisprudence. 

In many European and Asiatic countries, when a person is accused 
of a crime he is required to come into court and prove that he did not 
commit that crime. In other words, the burden of proof in those countries 
is upon the defendant to prove his innocence. 

Under our system of jurisprudence we take the reverse or the 
opposite attitude. We say the defendant is presumed to be innocent and 
the burden of proof is upon the government to prove the defendant guilty. 

The government had a burden of proof to prove the defendant guilty 
beyond a reasonable’ doubt. This statement suggests two other points in 
which you may be interested: You have observed that the government has 
the opportunity to address you in closing argument on two occasions while 
the defendant may make only one closing argument. This is a method in 
which the Courts attempt to equalize the burden upon the moving party. 

In other words, the government, having the burden of proof, is permitted 


546 to make two closing arguments to you, whereas the defendant may 


make only one closing statement. 

Similarly, in'civil trials in which the burden is upon the plaintiff to 
prove his case by a’ preponderance of the evidence, the attorney for the 
plaintiff in a civil case is entitled to make two closing statements to the 
jury while the defendant ina civil case may make only one. 

Unless the government sustains the burden of proof and proves be~- 
yond a reasonable doubt that this defendant has committed each and every 
element of the offense with which he is charged, then you, the jury, must 
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find him not guilty. 

This burden of proof upon the government, however, jis to prove 
the defendant guilty beyond a reasonable doubt, but not beyond all doubt 
whatsoever. In other words, the government must prove the defendant 
guilty to a moral certainty but not to an absolute or a mathematical 
certainty. 

As its name implies, a reasonable doubt is a doubt which is pred- 

icated upon reason. That is a doubt for which you can give/a reason to 
yourselves as contrasted to a doubt which may be based upon conjecture 
or speculation. | 

I believe, however, that I can explain to you the meaning of the 

phrase, "reasonable doubt" in simple, everyday language. | 

547 Proof beyond a reasonable doubt means simply this: |If after a 
fair and impartial comparison and consideration of all of the evidence 
in the case you can truthfully say to yourselves that you are not convinc- 
ed of the defendant's guilty, then you have a reasonable doubt and your 
verdict should be not guilty. But, if after you make this fair and im- 
partial comparison and consideration of all of the evidence lin the case, 
you can truthfully say to yourselves that you have an abiding conviction 
of the defendant's guilt, such a conviction as you would be willing to act 
upon in the more important and weighty matters in the course of your 


daily lives, then you have no reasonable doubt and your verdict should 
| 


be guilty. | 
In determining whether the government has established the charge 
against this defendant, you must consider and weigh the testimony of all 
of the witnesses who have appeared before you. You are the sole judges 
of the credibility of the witnesses. This means that you must determine 
which of the witnesses you will believe and to what extent you will believe 
them. | 
In determining how much credence, how much credibility you will 
give to the testimony of each witness, you have the right to consider the 
demeanor of the witness on the witness stand, his or her manner of 


238 
testifying, whether the witness impresses you as having an accurate 
memory and recollection of the facts about which he or she is testifying, 
548 whether the witness displays any favor or any prejudice towards 


the government or the defendant, and whether the witness has any interest 


in the outcome of the case. 

In addition, in determining the credibility of the witnesses, you 
have the right to consider any testimony that indicates that a witness has 
made conflicting statements at any time in the past. 

You have the further right to draw upon the experiences of your own 
lives and to bring into your consideration in the matter of the credibility 
of these witnesses,’ any factors that you have heretofore “ound important 
in determining whether people are or are not telling you the truth. 

In other words, each of us, as we have passed along life's uneven 
ways, have developed little techniques, little tests that we apply to the 
conversation of people, to determine whether they are or are not telling 
us the truth. You have the right to apply all of the personal experiences 
of your own lives to the appearance, the conduct, the testimony of these 
witnesses, and reach your determination as to whether they are or are 
not telling the truth. 

If you believe that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not possibly be mistaken, 

549 you are then at liberty if you deem it desirable to do so, to dis- 
regard the entire testimony of that witness or any part of the testimony 
of that witness. 

You are further instructed that while the law makes this defendant 
a competent witness in his own behalf, you nevertheless have the right 
to take into consideration his situation, all of the circumstances which 
surround him, his interest in the result of your verdict, and you should 
give to his testimony such weight as in your judgment it is fairly entitled 
to receive. 

In the course of this trial the Court permitted a witness, Mr. Dione, 
to express opinions. If you have been present in the courtroom on very 
many occasions you will have heard attorneys make objections to a witness 
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speaking an opinion. Why did the Court admit this opinion testimony 
from this witness? The reason is that the Court passed upon the witness's 
qualifications and decided that he was an expert witness in the field of his 
training. 
It is a rule of evidence that an expert witness may express opinions 
upon matters within the field of his special qualifications. | 
When a doctor or an engineer or an architect or a fingerprint expert, 
or anyone that the Court recognizes as an expert, has established his 
qualifications to the satisfaction of the Court, the Court by some nod of 
550 assent or statement on the record advises the attorneys that ie is 
convinced that the man is an expert in his own field. Thereafter the expert 
witness is permitted to express matters of opinion. 
Obviously the Court restricts its permission to such witnesses to 
be classed as experts to those fields in which the average layman, the 
average person, does not have any great or special knowledge. 


It is a rule of evidence, however, a rule that must guide you in your 
| 


deliberations in this case, that a jury is not bound to accept the opinion 


testimony of an expert witness. 
The reason for this ruling is a rather obvious one. 
If you were required to accept and be bound by the opinion of an ex- 
pert witness, the expert witness would be in effect in many cases perform- 
ing the function of the jury, because he would be making findings of fact 
which are not within his province as a witness. Consequently, you are 
not bound by the testimony of the expert witness. ! 
Of course you should not arbitrarily disregard the testimony of an 
expert witness. You should consider his statement of his qualifications, 
his background, his experience, all of the factors that go into his testi- 
551 mony, and you should, as you do with every other witness, | afford to his 
testimony such weight as in your judgment it is fairly entitled to receive. 
In this case there has been some reference in the closing arguments 
by the attorneys on both sides to the fact that a certain witness was not 
produced, or why wasn't a witness brought to establish this or that fact. 
| 
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The Court is required to point out to you that the law is that if a 


witness is peculiarly available to one side in a case, the absence of that 


witness creates a presumption that his or her testimony would be unfavor- 
able to the side failing to produce the witness. 

This rule, however, must be applied with great caution because the 
subpoena facilities of the court are equally available to both parties in any 
litigation. This rule applies then basically only to those situations in 
which one side had knowledge of a witness which knowledge is not posses:;- 
ed by the opposing side. 

The defense in this case is that of alibi, that is, that if the defend- 
ant was not where the crime charged was committed, his defense and his 
only defense is that of alibi. This is a legitimate and legal and proper 
defense. The defense of alibi, however, is to be considered by you with 
care, and you are in this case to give the testimony produced by the 
defendant and in his! behalf such weight and such consideration as you 

552 think it is fairly entitled to receive under all of the facts and cir- 
cumstances of this case. 

There has been some reference in the arguments in this case to the 
fact that some of the evidence in the case is circumstantial. I would like 
to explain to you the meaning of that term. 

In law there are two kinds of evidence; one we call direct and the 
other we call indirect or circumstantial evidence. The direct evidence 
is the evidence of a witness himself as to what he saw or heard. The in- 
direct or circumstantial evidence is testimony as to facts and circum- 
stances which tend to show that the offense was committed. In other 
words, circumstantial evidence is testimony not based on actual personal 
knowledge or observation of the facts in controversy, but of other facts 
from which deductions are drawn, showing indirectly the facts sought to 
be proved to justify conviction. 

Of course, circumstantial evidence is proper evidence in a case. 

A jury may return a verdict of guilty in a case in which there is a complete 
absence of direct testimony and in which only circumstantial evidence is 
offered, 


| 
| 
| 
The text book illustration of circumstantial evidence isa rather 


interesting one. One of the better known text books on evidence refers 
to a situation in which a person opens the front door of his house in the 
553 morning and looks out at the landscape which has just been covered 
by a freshly fallen snow. The witness observes in the fresh snow the 
footprints, the foot tracks of a man passing, let's say, up the sidewalk 
in front of his residence. Those footprints would be circumstantial 
evidence that a man had passed that way although there was no testimony 
on the part of any witness who actually saw the person pass by. 
It is the duty of the Court to make known to you the law of this case. 
It is your duty as jurors to take the law as it is outlined to you by the 
Court. | 
As I said to you before, you are the sole, the exclusive judges of 
the facts. The Court cautions you not to permit your judgment, your 
reason, or your intelligence to be swayed by prejudice, by/bias, by ill 
will, or by sympathy. You should not be influenced by your feelings or 
by your emotions. | 
Your verdict is to be reached in accordance with the solemn oath 
you took that you would well and truly try this case, anda tris verdict 
render in accordance with the evidence and in accordance with the law 
as it is outlined to you by the Court. | 
Your verdict must be a unanimous one, which means, of course, 
that all of the jurors must concur in the verdict. Your verdict in this 
554 case may be either guilty or not guilty. | 
Since for some of you this is your first case, I would like to point 
out that the attitude and conduct of jurors at the outset of their delibera- 


tions are matters of considerable importance. It is not discrete for a 
juror upon entering the jury room to immediately voice an emphatic ex- 


pression of his opinion on the case or to announce his determination to 
stand only for a certain verdict. When one does that at the very outset, 

his sense of pride may cause him to hesitate to recede from an announced 
position if and when shown that it is fallacious. Remember that you are 

not partisans or advocates in this matter but you are the judges of the facts. 
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It is your duty as jurors to consult with one another and to deliber- 
ate with a view to reaching an agreement if you can do so without violence 
to your individual judgment. To each of you I say that you must decide 
the case for yourself but you should do so only after discussing it with 
your fellow jurors and you should not hesitate to change an opinion when 
convinced that it is erroneous. You should not be influenced to vote in 
any way on any question submitted to you by the single fact that a major- 


ity of the jurors or any of them favor a particular decision or hold an 


opinion at variance with your own. 
In other words, you should not surrender your honest convictions 
555 concerning the effect or weight of evidence for the mere purpose 
of returning a verdict or solely because of the opinion of other jurors. 

I repeat, your verdict must be a unanimous one. 

The Court has admitted in evidence certain documents in this case. 
If you desire any of the evidence which has been admitted, and will in- 
dicate through your foreman to the marshal in attendance at the jury room 
door what you want by way of evidence in the case, the Court will send 
that evidence i: to you. 

Will counsel approach the bench. 

[ At the bench:] 

THE COURT: Does the government request any further charge, 
Mr. Flannery ? 

MR. FLANNERY: No, Your Honor. . 

THE COURT: Do you have any objection to the charge as given? 

MR. FLANNERY: No, Your Honor. 

THE COURT: Mr. Johnson, do you request any further charge 2 

MR. JOHNSON: Yes, sir, I do. 

I request that the jury be instructed that if they should consider 
circumstantial evidence in connection with finding whether it is proved 
beyond a reasonable doubt, that the circumstances themselves must be 
proved beyond a reasonable doubt. 

556 That is on behalf of the defense, the circumstances themselves. 
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The circumstantial evidence of guilt is permissible as Your Honor said. 
I have no quarrel with that. But that the circumstances depended on, to 
get that, must themselves be proved beyond a reasonable doubt. 

THE COURT: The Court will charge that the rule is ‘that before a 
defendant may be convicted on circumstantial evidence the evidence must 
be consistent, the circumstances must be consistent with each other, and 
they must tend to prove guilt and not only must be consistent with the hy- 
pothesis of the defendant's guilt, but must be consistent with every other 
reasonable hypothesis including the hypothesis of innocence. 


MR. JOHNSON: Very well. 
THE COURT: Do you request any other charge, Mr. Johnson ? 
MR. JOHNSON: No, sir. 
THE COURT: Do you have any other objection to the charge as 


given ? 

MR. JOHNSON: No, sir. 

THE COURT: Very well. 

[In open court:] 

THE COURT: Each time that the Court completes a charge to the 
jury, the attorneys are called to the bench and asked whether they request 

557 any further charge and they are permitted to make any objections 

to the charge that the Court has given the jury. That is why you will ob- 
serve on each occasion when a charge is completed that the attorneys are 
called to the bench. | 

In reference to circumstantial evidence, the Court points out to 
you that the rule is that before a defendant may be convicted on circum- 
stantial evidence the evidence must be consistent, the circumstances 
must be consistent with each other, and they must tend to prove guilt 
and not only must be consistent with the hypothesis of the defendant's 
guilt but must be consistent with every other reasonable hypothesis 
including the hypothesis of the defendant's innocence. | 

Upon reaching the jury room, you will select one of your members 
to serve as foreman, the foreman will preside at your deliberations and 
speak for you in advising the Court of your verdict. 
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[ Filed June 9, 1959] 


VERDICT 

On this 9th day of June, 1959, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this ca..se 
returns into Court at 9:45a.m. and retires to resume their deliberations; 
whereupon the jury upon their oath find the defendant guilty as indicted. 

The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 

By direction of 


Edward A. Tamm 

Presiding Judge 
Present: Criminal Court #3 
United States Attorney 


By T. A. Flannery 
Assistant United States Attorney 


* * * 


[ Filed June 22, 1959] 
JUDGMENT AND COMMITMENT 

On this 19th day of June, 1959 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Henry L. 
Johnson, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of ROBBERY as 
charged and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convict- 
ed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of Three (3) Years to Thirteen (13) Years. 
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IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or lother qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm, 
United States District Judge 


* * * 


* * i 


[Filed June 25, 1959] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 


I, Clayborne Bynum, being first duly sworn according to law, de- 
pose and say that Iam the defendant in the above-entitled cause, and, in 
support of my application for leave to proceed in said cause and for a 
stenographer's transcript, without being required to prepay fees or costs, 
state as follows: 

1. ThatI am a citizen of the United States. 


2. That because of my poverty Iam unable 
to pay the costs of said suit or action. 


That Iam unable to give security for the 
same. 


That I believe I am entitled to the redress 
I seek in said suit or action. 


That the nature of my cause of action is 
briefly stated as follows: 


This defendant was convicted of the offense’ of 
robbery and claims errors in the admission and 
exclusion of testimony among other errors/as 
he is advised. 


/s/ Clayborne Bynum 


[Jurat dated June 25, 1959] 
Let the applicant be furnished a transcript of the isinony: proceed 


without prepayment of costs. 


/s/ Edward A. Tamm 
JUDGE 
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FED nove 7 4959 


CLERK 


No. 15373 
QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Was not the trial court correct in admitting testimony of 
comparison of a fingerprint taken at the scene of a crime with 
a fingerprint taken long prior to the crime where no evidence 
was offered by the government of any fingerprint evidence 
taken from the appellant at time of arrest? 

2. Were not the trial court’s instructions correct? 

3. Was appellant curtailed in his cross-examination to his 
prejudice? 

@) 


Counterstatement of the case 
Statute involved. 

Summary of argument 
Argument: 

I. The trial court committed no error in receiving testimony 
regarding the comparison of the fingerprint recovered at 
the scene of the crime with that of a fingerprint taken from 
appellant long prior to the commission of the instant 


II. The court’s instructions as a whole were proper. Appellant 
not having objected thereto cannot raise the issue for the 
first time on appeal 

III. Appellant received a fair trial. 
Conclusion. 
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v. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 7, 1957, there was filed in the District Court an 
indictment charging appellant with violation of 22 D.C.C. 
2901.2 After pleading not guilty, appellant was convicted on 
February 14, 1958, by a petit jury and was sentenced to a term 
of imprisonment of from five (5) to fifteen (15) years. There- 
after this Court reversed that conviction. Bynum v. United 
States, 104 U.S. App. D.C. 368, 262 F. 2d 465 (1958). On 
April 20, 1959, the original indictment in the aforesaid case 
was dismissed and a new indictment charging appellant with 
the same crime was filed in the District Court (J.A. 1). On 
April 20, 1959 he entered a plea of not guilty (J.A.1,2). On 
June 9, 1959, he was found guilty by a petit jury and ten (10) 
days later was sentenced to a term of imprisonment of from 
three (3) to thirteen (13) years. This appeal followed. 

Mr. Edward M. Good testified that on August 6, 1957, while 
Assistant Manager of a Safeway Store, after closing the said 


,_ Robbery by force and violence. 
(1) 


2 


store and before entering his 1955 Mercury car, Mrs. Mannix, 
a store clerk advised him of a series of events occurring prior 
thereto (J.A. 5); that he proceeded to go home and that 
upon aftiving: at his place’ of residence, he was held up by a 
person while he was locking his car (J.A.6). That about the 
same time another automobile pulled up right beside them and 
as he hesitated in response to the driver’s demand “to get in 
this car, we mean business”, he was struck over the head 
(J.A. 6). As @ result of this blow, his glasses fell to the 
ground so that he could not see (J.A. 7). The back of his 
head bled freely (J.A. 7). He was then tied up, blind folded 
and threatened with physical violence unless he divulged the 
combination to the safe in the place of his employment 
(J.A. 7,8). Upon demand by one of the criminals for his car 
keys, he advised them that they were still in his automobile 
after which one of them left and proceeded to bring the car 
to where they all were. During the course of his confinement, 
he had occasion to spill sugar in the rear of the car driven by 
the criminals (J.A. 7). After several hours the criminals 
advised him where he could find his automobile and then re- 
leased him (J:A.9). Immediately after the complaining wit- 
ness arrived home, he notified the police who took his.car down 
to headquarters for the purpose of checking it for fingerprints’ 
(J.A. 10). 

The witness further testified that on August 9, he saw a 1951 
Oldsmobile at police headquarters; that he recognized this car 
as the one in which he had been transported after being as- 
saulted and that in the back of the car on the floor he saw sugar 
underneath the floor mat.(J.A. 11). 

Jenny Manniz testified that on the day in question, while 
she was leaving the Safeway Store, she’saw a man approach- 
ing; that when she reached her car she turned and’ saw that 
the man “had come all the way to the glass door and kept 
looking in-through the door”; that he paced from one end to 
the other, slowly turned around, walked in front of the wit- 
ness’s car and then proceeded across the street after which 
he went further down the block and got into a parked car 
(J.A. 26). While proceeding home she decided to return to 
the store and as she “got to the front of the store this car 
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that. had. been on-the-opposite. side of New Hampshire Ave- 
nue was now: sitting. in. front.of. the store, right in front of 
the doors of. the. store” (J.A. 27). She. pulled her car up 
behind it: and. observed the license tag that was on.that car, 
namely, Maryland JK 8150.. She then pulled into the park- 
ing lot and told. Mr. Good. the aforesaid. events. The next 
day, August 7, she provided the police with this license num- 
ber (J.A. 29, 30). Upon cross-examination she stated that the 
license tag was where it should have been, namely on the car 
and notin the window (J.A. 30). 

Henry Everding, an employee of the Maryland Department 
of Motor Vehicles testified and: identified the registration of 
automobile bearing Maryland license plates JK 8150 as being 
owned by appellant. who had given a Maryland address 
(J.A. 33). 

Walter Chesley, a crane operator employed by the Metro- 
politan Police Department testified that in the early hours of 
the morning. of August 7, 1957, he towed the complaining 
witnesses’ automobile down to police headquarters and put 
it on what is known as the fingerprint rack (J.A.35). 

Harry A. Noone testified that he was a member of the 
Metropolitan Police Force, that on August 9, 1957, while in 
the station house he received a certain phone call; that the 
person calling identified. himself by name as the appellant 
(J.A. 51); that the latter asked if his brother was locked up 
and stated that the car involved belonged to him (J.A. 52). 
He further testified that appellant later came to the Four- 
teenth Precinct and that appellant stated that it was his auto- 
mobile that had been impounded.? This automobile bore 
license tag JK 8150 Maryland. Upon cross-examination, the 
witness stated, in response to a question, that he placed 
appellant under arrest (J.A. 52). 

At a bench conference the court advised counsel that it would 
sustain the Government objection as to questioning regarding 
the arrest. with the proviso that if the Government introduced 
any evidence growing out.of the arrest, the witness could be 
recalled for further cross-examination at. which time the entire 


This automobile was the one identified by the complaining witness as 
the one in which he rode after he was assaulted and robbed. 


4 
legality of the arrest could be explored (J.A.53). No objection 
was made to this. In fact, counsel agreed thereto* (Tr.) 

Chester Williams testified that he knew appellant, and identi- 
fied him in the courtroom (J.A. 56). He stated that there had 
come a time when he had occasion to take appellant’s finger- 
prints and he identified a fingerprint card containing his signa- 
ture (J.A. 57). He stated that he had “made” appellant’s 
fingerprints on that card personally and that the print of the 
right index finger of appellant was contained on that card 
(J.A. 57). Hearing was then conducted outside the presence 
of the jury, wherein it was developed that witness Williams 
had taken appellant’s fingerprints in June of 1953 after appel- 
lant had been convicted of a crime in North Carolina and that 
these prints which were put on the fingerprint card in question 
were mailed to the Federal Bureau of Investigation in Wash- 
ington (J.A. 59, 60). 

Philip Conover testified as custodian of F.B.I. records, that 
the fingerprint card testified to by Mr. Williams had been re- 
ceived by the F.B.I. on June 17, 1953, and was a record kept 
by the F.B.I. in the ordinary course of business. Objection was 
made at this point to the introduction of the aforesaid card 
into evidence and was overruled (J.A. 63, 64). 

Edward J. Dion testified that he was a civilian fingerprint 
technician and had been employed by the Metropolitan Police 
Department as such for approximately ten (10) years past 
(J.A. 65); that for a period of two (2) years and eight (8) 
months prior to his employment, he worked for the FBI. He 
stated that he had been trained in fingerprint work which in- 
cluded laboratory work and making exhibits by two recognized 
fingerprint experts in the Metropolitan Police Department; 
that he had read and studied books on fingerprints and finger- 
print classifications including “Henry”; that he had testified 
as an expert many many times in the federal courts and that 
he had examined and compared hundreds or thousands of finger- 
prints during his experience (J.A. 66-70). The trial court then 
held him to be qualified as an expert (J.A. 70) after which the 
witness testified that on August 7, 1957, he examined the com-- 
plaining witnesses’ automobile in the police headquarters base-- 


* Officer Noone was never recalled by counsel for this or any other purpose. 
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ment; that he found a fingerprint “on the back of” the rear 
view mirror, “the metal side of the mirror’ (J.A. 72); that he 
lifted the latent fingerprint and described the method by which 
it was done and that he would not remove the mirror from the 
car for the reason that he was afraid it might ruin the finger- 
print on the reverse side. The witness then testified that he 
made a comparison between the latent fingerprint and appel- 
lant’s fingerprints as testified to by Mr. Williams and that after 
discovering approximately eighteen (18) or twenty (20) points 
of similarity (J.A. 98), he came to the conclusion and opinion 
“that the latent print from the 1955 Mercury was identical to 
the right index finger on the fingerprint card of Clayborne 
Bynum” (J.A. 74, 75). 

Thereafter the Government rested its case. Motions to sup- 
press the fingerprint evidence and for judgment of acquittal 
were denied. Appellant then introduced evidence tending to 
show an alibi while appellant himself denied the crime. The 
court then instructed the jury completely after which at a 
bench conference appellant requested an additional charge to 
the effect that if the jury should consider circumstantial evi- 
dence, then the circumstances themselves must be proved be- 
yond a reasonable doubt. The court then advised counsel of 
what it intended to charge, to which counsel replied, “Very 
well” (J.A. 242, 243). Upon being asked whether counsel re- 
quested any other charge, counsel replied, “No sir” (J.A. 243). 
The court then proceeded to give the charge as it had stated it 
would. No objection was made to this charge (J.A. 243). 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 2901, provides: 
“Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or im- 
mediate actual possession of another anything of value, 
is guilty of robbery and any person convicted thereof 
shall suffer imprisonment for not less than six months 

nor more than fifteen years.” 


6: 
SUMMARY OF ARGUMENT 


Since the government used ‘no'evidence seized or taken from: 
appellant st’ the time of arrest, no violation:of his rights under’ 
the Fourth Amendment of the Constitution: was committed. 
The evidence of identity consisted: of'a-comparison of 2 finger-- 
print’ taken at the seene of the’ crime with that’ of‘ appellant’s 
fmgerprint taken long’ prior to the commission of the instant 
crime. The interdiction set forth in the Court’s opinion on 
the’previous appeal has‘no application here: 

The trial court’s charge taken’ asa whole was’ an adequate 
and: proper statement of the law. No objections were made 
to the supplementary charge even though such instruction was 
made known to counsel by the judge prior thereto. Present 
objections cannot be raised in this Court for the first time. 

The trial court has discretion to govern the extent of cross- 
examination of witnesses. Where questions are repetitious or 
where issues are be-labored the trial court may limit question- 
ing. In the instant case, the reporter’s transcript discloses that 
the court’s rulings regarding cross-examination were patently 
proper. 

ARGUMENT 


I 


The trial court committed no error in receiving testimony re- 
garding the comparison of the fingerprint recovered at the 
scene of the crime with that of a fingerprint taken from 
appellant long prior to the commission of the instant crime 


The testimony clearly disclosed that, as soon as the crime 
was reported to the police the latter put the complaining wit- 
ness’ car under guard until, by use of a police crane, the 
complaining witness’ car was towed to the basement of police 
headquarters and put upon the fingerprint rack for the pur- 
pose of examination, in an attempt to discover under the 
best possible conditions whether those who had perpetrated 
the crime had left any evidence by way of fingerprints in and 
upon the automobile. As‘ a result of an examination con- 
ducted by an expert, a fingerprint. was discovered‘on the metal 
back of the rearview mirror. This print was then “lifted” 
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ag's latent fingerprint. The mirror itself was not removed 
because of the fear and possibility that the fingerprint in 
question might be destroyed in the process. After the finger- 
print was lifted, notations were made upon the police jackets 
as to where and when the fingerprint was removed. 

This work was done by Mr. Dion, whom the trial court 
found to be’ qualified as an expert fingerprint technician. 
His qualifications were based upon the fact that, in the begin- 
ning-of his career he had been employed at least two years 
and eight months with the F.B.I. and that subsequently he 
was employed by the Metropolitan Police Department. as a 
civilian fingerprint technician for a period of at least ten years. 
His experience in this field was obtained as a result of having 
been trained by Lt. Bohanon and Sergeant Sandberg, both 
of whom he testified have been recognized as fingerprint 
experts. Under their direction he also acquired laboratory 
and processing experience. He testified that he had also read 
and studied books on fingerprint classifications including one 
by “Henry”. In the course of his work for the Metropolitan 
Police Department, he had examined in the hundreds or thou- 
sands of fingerprints, and had testified as an expert innumer- 
able times‘ in the courts in this jurisdiction regarding the 
same. Just prior to this testimony, one Chester Williams 
identified appellant as being a person from whom he had occa- 
sion to personally take fingerprints in June, 1953. Those 
prints were contained upon an F.B.I. fingerprint card, which 
he identified as containing his signature. This card was kept 
in the ordinary course of business by the F.B.I. who had 
received it in June, 1953. As a result of Mr. Dion’s compari- 
son of the lifted latent fingerprint from the scene of the crime 
and the print appearing on the F.B.I. card, which print was 
taken long before the commission of the instant crime, Mr. 
Dion arrived at an opinion “that the latent print from the 
1955 Mercury was identical to the right index finger on the 
fingerprint card of Clayborne Bynum.” 

Through the medium of enlarged’ photographs, which had 
been made purely for the’ purpose of demonstration purposes, 
the similarities, were brought to the attention of the court 
and the jury. 
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Nowhere in the testimony presented by the government 
in ite case in chief was reference made to the arrest or the: 
circumstances surrounding the arrest. No mention was 
made of any fingerprints taken from appellant at the time 
of the arrest and no comparison of fingerprints were made 
with any fingerprints obtained from appellant, except those 
taken in 1953 by Mr. Williams, after appellant had been 
convicted of a felony in North Carolina. It is clear from 
this record that the government conformed to the interdic- 
tion contained in the opinion of this court upon the prior 
appeal. In fact, counsel was advised by the court that if 
any evidence growing out of the arrest was introduced, he 
could recall witness Noone in order to explore the legality 
of the arrest. Although counsel agreed with this ruling, 
he never recalled Officer Noone. 

The record reflects that the police department had ap- 
pellant’s name and address prior to appellant’s arrest. They 
also had a description of appellant, which was obtained from 
the Maryland Commission of Motor Vehicles. They made 
an unsuccessful search for him. Appellant never made a 
motion to suppress the evidence in this case until after the 
government had rested. Appellant has failed to show, by 
any evidence or otherwise, that the use of the fingerprints 
taken long prior to the instant arrest, were obtained as & 
result of information obtained as a result of an alleged illegal 
arrest and illegal detention. He attempts to impute such 
action because of the prior case and its reversal. We submit, 
that this Court has never held that because there has been 
police illegality, the government is forever foreclosed from 
proving its case. On the contrary, this Court has ruled 
otherwise. Gregory v. United States, 97 US. App. D.C. 305, 
231 F. 2d 238; Sullivan v. United States, 95 U.S. App. D.C. 
78, 219 F. 2d 760 (1955). In both these cases, the Court 
using the rationale set forth in Nardone v. United States, 
308 U.S. 338, stated: 


ue © © we think the connection between the evidence 
and the previous misconduct of the police is ‘so at- 
tenuated as to dissipate the taint.’ ” 
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Assuming arguendo that there was a possible connection be- 
tween the prints obtained at the scene of the crime and 
knowledge of the 1953 prints, the connection was remote and 
so attenuated as to dissipate any possible taint, for it re- 
quired prior and subsequent police work in order to connect 
and compare the various fingerprints to be used as evidence 
in this case. As a matter of fact nothing was testified to as 
taken from appellant at the time of his arrest nor was anything 
arrestwise used by the government in order to establish its 
case. Cf. Thomas v. United States, — US. App. D.C. —, 268 
F. 2d 581 (1959). 
II 


The Court’s instructions as a whole were proper. Appellant 
not having objected thereto cannot raise the issue for the 
first time on appeal 


After both sides had rested, the court proceeded to charge 
the jury. Its instructions were complete in that the jury was 
advised: (1) that its recollection of the facts were to govern; 
(2) the indictment was merely a charge and had no probative 
value; (3) that the government had the burden of proof of 
establishing each of the elements of the offenses charged; (4) 
that the jury was to ignore any possible speculation as to what 
had occurred during the previous trial; (5) that there was a 
presumption of innocence in favor of appellant; (6) that the 
burden of proof was upon the government; (7) that the burden 
of proof had to be met beyond a reasonable doubt; (8) an 
explanation of what reasonable doubt was; (9) that the credi- 
bility of the witnesses was within the province of the triers of 
the fact; (10) an explanation of what constituted opinion evi- 
dence with an additional instruction that the jury was not per 
se bound by it; (11) that there was an absent witness rule and 
an explanation thereof; (12) an explanation of the defense of 
alibi set forth in appellant’s defense; and (13) a complete and 
full explanation of direct and circumstantial evidence. 

It was in this posture of the case that the court called counsel 
to the bench and requested of them whether they were satisfied 
with the charge as given and if not, whether any additional 
instructions were requested. Appellant stated that he was sat- 
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ished with what had-been given but that:he would like-an 
additional instruction to the jury to the effect that if they were 
to consider circumstantial evidence they -must :find :that the 
circumstances themselves from which inferences were to :be 
made, must also be proved beyond a reasonable doubt. In 
response to this Court stated what it considered the rule to be 
and what it intended to charge. To this appellant’s counsel 
answered, “Very well”. Thereupon the court instructed the 
jury in exactly the same language to which appellant’s counsel 
had just previously agreed and upon the conclusion thereof no 
exception was taken to this additional instruction nor was any 
objection made to it. 

Accordingly, the government submits that no prejudicial 
error was committed by the trial court in its supplementary 
instruction. The court was not required to give an instruction 
with respect to there being two hypotheses to be considered, 
Holland v. United States, 348 U.S. 121; Ruffin v. United States 
(no. 14,842, decided June 11, 1959). In that case the court 
held that where a jury is properly instructed on the standards 
for reasonable doubt an additional instruction on circumstantial 
evidence may be confusing and incorrect. Here appellant not 
only failed to object to the instruction but actually agreed to 
what the court advised him it intended to charge. He cannot 
now for the first time raise the objection that the supplementary 
charge constituted error. Federal Rules Criminal Procedure, 
Rule 30. Villaroman v. United States, 87 U.S. App. D.C. 240, 
184 F. 2d 261 (1950), reversed on other grounds. A review of 
the court’s instructions correctly conveyed the concept of rea- 
sonable doubt to the jury. Cf. Holland v. United States, supra, 
p. 189. It is axiomatic that a charge to the jury must be con- 
sidered as a whole. Kinard v. United States, 69 App. D.C. 
322, 101 F. 2d 246; McFarland v. United States, 85 U.S. App. 
D.C. 19, 174 F. 2d 538 (1949) and the instruction is legally 
sufficient when as a whole it sets forth fairly and adequately 
statements of law. Graham v. United States, 88 US. App. 
D.C. 129, 187 F. 2d 87 (1958), cert. dented, 341 U.S.920. In 
the instant case the charge when read as a whole accurately 
and fairly constituted-an adequate statement of law. 
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Ill 
Appellant received a fair trial 


Appellant’s contentions that the trial judge limited cross- 
examination of witnesses unduly, has no merit. The extent of 
cross-examination of witnesses rests in the sound discretion 
of the trial judge. District of Columbia v. Clawans, 300 U.S. 
617. In the instant case the trial judge consistently advised 
counsel that he was repetitious in his questions or belaboring 
point. See reporter’s transcript pp. 36, 39, 41, 42, 46, 48, 51, 52, 
120, 128, 183, 185, 186, 190, 191, 231, 232, 234-242, 243, 253, 
338, 339. His rulings on these questions were patently correct. 

CONCLUSION 
Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Outver Gascu, 
United States Attorney. 
Cart W. BELCHER, 


NatHan J. Pavtson, 
Assistant United States Attorneys. 
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STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether the District Court has juris- 
diction to enjoin the National Labor Relations Board’s 
interference with appellant’s contractual rights through 
its retroactive application of a new rule which invalidates, 
as a bar to a representation election, a valid collective 
bargaining agreement between appellant and the contract- 
ing union which constitutes a bar to an election under the 
rule of the Board in effect at the time the contract was 
executed. 


2. The question is whether the Board’s retroactive appli- 
cation of the aforementioned rule to appellant’s contract 
constitutes arbitrary and capricious action by the Board, 
and an abuse of the discretion conferred upon it by the 
National Labor Relations Act, as amended, thereby depriv- 
ing appellant of its contractual property rights without 
due process of law. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a decision of the United States 
District Court for the District of Columbia (JA 35) grant- 
ing appellee’s motion to dismiss complaint of appellant, 
General Cable Corporation, seeking injunctive relief to 
compel the National Labor Relations Board, appellee here 
and herein called the ‘‘Board’’, to withdraw its Decision 
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and Direction of Election in Board Case No. 12-RD-21 
(JA 28). Said Decision and Direction of Election, direct- 
ing an election to determine the collective bargaining 
representative of the employees of General Cable Corpora- 
tion, sometimes referred to herein as the ‘‘Company”’, 
was made by the Board notwithstanding the existence of a 
collective bargaining agreement covering said employees 
between the Company and the International Brotherhood 
of Electrical Workers, AFL-CIO, herein called the 
“Union”, which was executed in reliance upon a prior 
Board rule under which the present contract would have 
barred the Board proceedings here in issue. The action 
complained of violated the provisions of the National Labor 
Relations Act, as amended, 61 Stat. 136, 29 U.S.C. 141 
et seq. (herein called the ‘‘ Act’’) and would, if not enjoined, 
deprive appellant of its contractual property rights without 
due process of law in contravention of the Fifth Amend- 
ment. 


The Complaint alleged jurisdiction in the District Court 
pursuant to 28 U.S.C. § 1331 regarding the constitutional 
violation (JA 3), 28 U.S.C. § 1337 regarding the statutory 
violation (JA 3), and 29 U.S.C. § 185 regarding the contract 
between the Company and the Union (JA 4).* Jurisdiction 
is also founded upon the review provisions of The Adminis- 
trative Procedure Act, 5 U.S.C. § 1009, as well as the 
general equity powers of the District Court. The juris- 
diction of this Court is invoked under 28 U.S.C. § 1291, 1294. 


STATEMENT OF THE CASE 
A. Background of the Case 


Appellant’s challenge in the Court below of the Board’s 
Decision and Direction of Election is based upon the as- 
serted invalidity of a Board ruling applied retroactively 
so as to nullify and destroy the efficacy of a collective bar- 
gaining contract between the Company and the Union. 


1The relevant portions of the statutes relied upon are set forth in the 
Appendix to this Brief. 


3 


The Board for many years has upheld a policy, com- 
monly known as the ‘‘contract bar rule”’, whereby a collec- 
tive bargaining contract, lawfully entered into, would bar 
for the duration of the contract the institution of repre 
sentation proceedings by a labor organization not a party 
to the collective agreement. In February 1953, in the case 
of General Motors Corporation, 102 NLRB 1140, the Board 
established a proviso to its contract bar rule to the effect 
that a contract of three years’ duration will serve as a bar 
for its duration only where a substantial part of the indus- 
try involved is covered by contracts of a similar term. 
However, in September 1958, in Pacific Coast Association 
of Pulp and Paper Manufacturers, 121 NLRB No. 134, the 
Board amended this proviso to its contract bar rule by 
announcing that any contract in excess of two years’ dura- 
tion would not serve to bar an election after the first two 
years of such contract period, regardless of whether or 
not a substantial part of the industry involved is covered 
by contracts of three years’ duration, 


On May 1, 1957—after the three year rule had been in 
effect for four years and more than a year prior to the 
announcement of the new two year rule—General Cable 
Corporation, appellant herein, entered into a three year 
contract with the Union, establishing the wages, hours and 
other working conditions of certain employees at the Com- 
pany’s plant at Tampa, Florida (JA 9-28, 22). The 
collective bargaining agreement provided, inter alia, that 
appellant would give to the employees covered thereby a 
general wage increase of $.125 per hour on May 1, 1957, 
an additional increase of $.07 per hour on May 1, 1958, 
and a further increase of $.07 per hour on May 1, 1959 
(JA 24); that during the term of said contract the Union 
and its members would not cause or participate in any 
form of work stoppage or other interference with produc- 
tion (JA 22); and that during the term of the contract 
appellant would recognize the Union as the exclusive bar- 
gaining representative of the employees covered thereby 
(JA 9). 
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On February 25, 1959, a petition was filed by an employee 
of the Company, asserting that the Union was no longer 
the collective bargaining representative of a majority of 
the employees covered by the contract, and requesting that 
the Board conduct an election to decertify the Union. A 
hearing was thereupon conducted by the Board, in which 
a group of employees, known as the Committee of Employ- 
ees of General Cable Corporation were permitted to inter- 
vene for the purpose of requesting that it, rather than the 
Union, should be certified as the exclusive bargaining 
representative of appellant’s employees (JA 5, 6). 


The Company and the Union contended that their col- 
lective bargaining contract, which would not expire until 
April 30, 1960, comprised a bar to any proceeding to desig- 
nate a new bargaining representative. The evidence in the 
record before the Board showed that three year contracts, 
such as the one in issue, were prevalent in a substantial 
part of the industry in which appellant was involved (JA 7), 
thus satisfying the contract bar test prevailing at the 
time of execution of the contract. 


Notwithstanding the Company’s contention, on June 29, 
1959 the Board, applying its new rule of the Pacific Coast 
case announced more than sixteen months after the execu- 
tion of the contract in issue, issued its Decision and 
Direction of Election (JA 28), directing that an election 
be held to determine whether appellant’s employees wish 
to be represented by the Union, the Employees Committee 
of General Cable Corporation, or by neither of these labor 
organizations. The election was scheduled to be held on 
July 23, 1959. 


B. Proceedings in the District Court 
On July 17, 1959, appellant filed its Complaint, praying 
for a preliminary and permanent injunction to restrain 
the Board from conducting an election and to compel the 
Board to withdraw its Decision and Direction of Election 
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(JA 3). In addition to alleging the aforementioned facts, 
the pleading complained that the Board action violated 
the National Labor Relations Act, as amended, and con- 
stituted a deprivation of the Company’s property rights 
without due process of law (JA 3, 7, 8). 


A Motion for Preliminary Injunction was filed July 20, 
1959 (JA 31).2 On August 7, 1959, the Board filed a Motion 
of Defendants to Dismiss the Complaint, on the grounds 
that the court was without jurisdiction over the subject 
matter of the action, and that the complaint failed to state 
a claim warranting relief (JA 32). Appellant, on August 
14, 1959, filed a Cross-Motion for Summary Judgment in 
its Favor (JA 33). 


The instant case was consolidated for hearing on August 
31, 1959, with the case instituted by the Union (now before 
this Court as Leedom et al. v. International Brotherhood 
of Electrical Workers, Case No. 15346). On that date the 
District Court, Judge McGarraghy presiding, granted the 
Board’s motion to dismiss in the instant case for lack of 
jurisdiction, but granted in the companion case the Union’s 
motion for a preliminary injunction (JA 35). In said 
companion case, the Court concluded that it had juris- 
diction of the cause, and that the Board action in retro- 
active application of its new policy constituted an abuse 
of diseretion (JA 35). 


In view of the fact that the preliminary injunction granted 
by the Court below and now outstanding against the Board 
prohibits the Board from proceeding further in derogation 
of appellant’s contract with the Union, appellant would not 


2 Proceedings in the District Court were also instituted by the Union in 
International Brotherhood of Electrical Workers v. Leedom et al. On July 
17, 1959 the court granted the Union’s motion for a temporary restraining 
order (Case No. 15346, JA 15). On July 22, 1959, the court entered an order 
permitting the election to be held, but providing that the ballots be impounded 
(Case No. 15346, JA 17). The election was thereupon conducted on July 23, 
1959, and the ballots have remained unopened and uncounted in the Board’s 
regional office. 
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have filed this appeal had not the Board filed its appeal in 
Leedom et al. v. IBEW, Case No. 15346. Appellant is 
pressing this appeal, however, for in the event that this 
Court should reverse the decision of the District Court in 
International Brotherhood of Electrical Workers v. Leedom, 
appellant’s contract would thereby be affected without ap- 
pellant having an opportunity for hearing before this Court. 


STATEMENT OF POINTS 


1. The District Court erred in finding that it did not 
have jurisdiction to grant the relief sought by the appellant. 


2. The District Court erred in failing to grant to appel- 
lant the same relief granted to the International Brother- 
hood of Electrical Workers, AFL-CIO (appellee in a com- 
panion case, Case No. 15346). In granting the Union’s 
motion for preliminary injunction, the District Court held 
that the retroactive application (through the issuance of a 
Decision and Direction of Election) of the present rule 
of decision of the National Labor Relations Board, serving 
to invalidate as a bar to a representation election a col- 
lective bargaining agreement between appellant and union, 
having one year to run, which when executed would have 
constituted a bar to an election for its entire term under 
the then-existing rule of decision of the Board, constituted 
an abuse of discretion, thereby depriving the union of 
property without due process of law. 


3. The District Court erred in granting Defendants’ 
Motion to Dismiss the Complaint and failing to grant 
Plaintiff’s Motion for Preliminary Injunction and Plain- 
tiff’s Cross-Motion for Summary Judgment in its Favor. 


SUMMARY OF ARGUMENT 


1. The District Court has general equity jurisdiction to 
enjoin action disruptive of contract rights committed by 
persons other than parties to the contract. 


2. The jurisdiction of the District Court to enjoin such 
third party interference with labor contracts is further 


7 


conferred by Section 301 of the National Labor Relations 
Act, as amended, 29 U.S.C. § 141, 185. 


3. The National Labor Relations Board’s interference 
here with the contract rights of appellant is not justified 
by the Board’s claim that its action comprised merely an 
exercise of its function under Section 9 of the Act. 


4, Even if Section 9 of the Act contemplates that the 
Board may determine questions concerning representation 
at a time when a valid contract is in effect, the Board’s 
retroactive application of its contract bar rule was arbi- 
trary and capricious. 


ARGUMENT 
I. The District Court Rather Than the National Labor Rela- 
tions Board Has Jurisdiction Over Labor Contracts 


The substance of appellant’s complaint to the District 
Court was that the Board had embarked upon a course of 
action destructive of appellant’s rights growing out of the 


contract between appellant and the Union. Appellant 
sought equitable relief which would prohibit the Board 
from proceeding further on its destructive course. 


The Board’s action toward which appellant directed its 
complaint consisted of the Board’s issuance of its Decision 
and Direction of Election (JA 28-30) in which the Board 
declared, in substance, that appellant’s three year contract 
with the Union did not preclude the employees from select- 
ing another union as their bargaining representative to be 
armed with authority to compel appellant to bargain for 
a new contract to supplant appellant’s contract with the 
Union.* 


3 The Board’s decision and direction of election did not specifically deal with 
the extent of the authority possessed by any new representative which the 
employees might select. However, other decisions of the Board made it clear 
that a new representative selected by the employees would have the support 
of the processes of the Board in attempts to negotiate a new contract to 
supplant the existing contract between appellant and the Union. See American 
Seating Company, 106 N.L.R.B. 250. 
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Appellant did not request the District Court to ‘‘review”’ 
the Board’s decision and direction of election. On the 
contrary, appellant specifically requested in its complaint 
equitable relief requiring the Board to ‘‘withdraw’’ its 
decision and direction of election and thereafter ‘‘to cease 
and desist from in any manner interfering [with appellant] 
_. in its enjoyment of its property rights under its current 
collective bargaining contract in violation of the Fifth 
Amendment to the Constitution of the United States”’ 
(JA 8). 


It is, of course, well settled in the Judicial Circuit that 
injunctive relief may be had to restrain third persons 
from interfering with existing contract relations if, as 
appellant alleged in its verified complaint, continued dam- 
age from that interference is irreparable and irremedial. 
See Meyer v. Washington Times Co., 76 F. 2d 988. 


Further, as this Court stated at page 992 in its decision 
in the Meyer v. Washington Times Co. case, supra: 


‘“‘Nor is it necessary for plaintiff to establish that 
defendant’s action was based upon malice, ill will, 
fraud, or conspiracy, to entitle it to equitable relief. 
‘The act is malicious when the thing done is with the 
knowledge of plaintiff’s rights and with the intent to 
interfere therewith. In a legal sense it means a wrong- 
ful act, done intentionally, without just cause or ex- 
cuse. Mogul Steamship Co. v. McGregor, 23 Q.B.D. 
598. ...”’ 


The dismissal of the complaint by the District Court 
was based solely upon the premise that the District Court 
had no jurisdiction in this matter. As the Court’s oral 
opinion stated: ‘‘.. . the Court is of the opinion that under 
the legislative scheme, the statutory procedures, and under 
the decisions of our Court of Appeals and other Courts of 
Appeals, that this Court is without jurisdiction to grant 
relief to the [appellant] . . .”” (JA 35). 


Appellant respectfully submits that the District Court 
erred and that, in fact, neither the “Jegislative scheme’’, 
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nor the ‘statutory procedures’’, nor the ‘‘decisions of our 
Court of Appeals and other Courts of Appeals’’ deprive 
the District Court of jurisdiction to enjoin the Board’s 
action destructive of appellant’s contract rights. On the 
contrary, appellant contends that a careful analysis of the 
federal labor laws and procedures requires that the Dis- 
trict Court exercise its equity jurisdiction in this case to 
avoid an unnecessary destruction of the objectives of this 
‘‘legislative scheme’’. 


In the legislative scheme embodied in the National Labor 
Relations Act passed in 1935 and the Labor Management 
Relations Act of 1947, Congress created a national labor 
policy with two major objectives. First, it established the 
doctrine of majority representation by a union and coupled 
this doctrine with the obligation on the part of the em- 
ployer to bargain with that union as the exclusive repre- 
sentative of all of the employees in the bargaining unit. 
Second, since the first objective was designed to result in 
collective bargaining contracts and the stability attached 
thereto, Congress, in the 1947 legislation, provided pro- 
cedures in the federal courts for the enforcement of these 
collective bargaining contracts. 


The Board was charged with the duty of protecting the 
rights of employees to engage in collective bargaining; of 
determining the appropriate bargaining unit; of ascertain- 
ing the identity of the union, if any, which represented the 
employees; and was given authority to compel employers 
to bargain and enter into contracts with such a majority 
representative. In this area the Board’s jurisdiction is 
exclusive, subject only to review by a Circuit Court of 
Appeals and by writ of certiorari to the United States 
Supreme Court. 


While the Board was granted exclusive jurisdiction over 
the area of collective bargaining and the procedures pre- 
liminary thereto, the legislative scheme directed toward 
the enforcement of labor contracts which were the desired 
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results of such collective bargaining utilizes different 
procedures. 


Thus, Section 301 of the Act, 29 U.S.C. § 185, specifically 
grants to the District Court jurisdiction in ‘‘suits for viola- 
tion of contracts between an employer and a labor organ- 
ization representing employees in an industry affecting 
commerce, or between any such labor organizations’’. 


In Textile Workers’ Union v. Lincoln Mills of Ala., 353 
U.S. 448, 456, 77 S. Ct. 912, the Supreme Court held not 
only that the United States district courts had jurisdiction 
under Section 301 of the Act to enforce labor agreements, 
but declared that ‘‘the substantive law to apply in suits 
under Section 301(a) is federal law, which the courts must 
fashion from the policy of our national labor laws”, Fur- 
ther, the Supreme Court noted, at pp. 452, 456, the legis- 
lative history of Section 301(a) shows that the purpose 
of Section 301 was to insure that, ‘‘Once parties have made 
a collective bargaining contract, the enforcement of that 
contract shall be left to usual processes of the law and not 
to the National Labor Relations Board’’, and that ‘‘pro- 
ceedings in the district courts contemplate not only the 
ordinary lawsuits for damages but also such other remedial 
proceedings, both legal and equitablo, as might be appro- 
priate in the circumstances; in other words, proceedings 
could, for example, be brought by the employers, the labor 
organizations, or interested individual employees under the 
Declaratory Judgment Act in order to secure declarations 
from the court of legal rights under the contract.”? (Em- 
phasis supplied.) 

The Board, in the instant case, does violence to this entire 
legislative scheme. Although both parties to the collective 
bargaining contract recognize their responsibilities under 
jt—the clear result desired by Congress—the Board has 
asserted a supposed authority to destroy it as a document 
of any real import or effect. Thus, the Board has declared 
here, in substance, that inasmuch as the contract is for a 
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three year period, it may only exist as an effective instru- 
ment for a period of two years after which time it may be 
destroyed if the employees covered by it so desire. Fur- 
ther, the Board has declared that it is immaterial that at 
the time the contract was executed, a three year contract 
met with the Board’s approval as one with which the 
Board had stated it would not interfere. 


But the authority which Congress conferred upon the 
District Court to enforce labor contracts—including the 
use of legal and equitable proceedings necessary for such 
enforcement—was clearly not an authority dependent upon 
the Board’s caprice or changeable judgment as to which 
labor contracts were worthy to be enforced. 


IL. The Only Remedy Available to the Company to Protect Its 
Legal Rights Under Its Current Labor Agreement is an 
Injunction by the District Court 

The Board has suggested before the District Court that 
even if its action interfering with the Company’s contract 


rights is in fact illegal, the Company may obtain a review 
of the Board’s action through a petition to review filed 
pursuant to Section 10 of the Act. The primary flaw in 
the Board’s suggestion that judicial review may be so 
obtained is that the procedures of Section 10 in the instant 
case provide appellant no redress for the legal wrong which 
it suffers. 


Under this procedure for review, the Company must 
suffer the election, the certification of a new representa- 
tive, must refuse to bargain with such new representative, 
and, if the new representative files a charge against the 
Company, and if the General Counsel issues a complaint 
against the Company, the Company may file a petition for 
review with a United States Court of Appeals for one of 
the federal judicial circuits after (and only after) proce- 
dure involving a hearing before a trial examiner of the 
Board, the issuance by the trial examiner of an intermedi- 
ate report and recommended order, and the subsequent 
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issuance by the Board of a decision and order denying the 
Company’s exceptions to such intermediate report and 
recommended order. 


The contract rights which the Company seeks to pre- 
serve and protect, and which the Board threatens to impair 
and destroy, are rights which under the contract will dis- 
appear in any event by May 1, 1960, less than six months 
from this date. Obviously, the appellate procedure sug- 
gested by the Board could not conceivably run its course 
so as to result in a judicial declaration by a Circuit Court 
of Appeals before the contract expired and the issue of 
the Company’s rights under the contract became moot. 


The real vice of the Board’s interference (with the Com- 
pany’s contract rights) which this action seeks to enjoin is 
that by this interference the Board now destroys the Com- 
pany’s legal rights which are only existent for the next 
six months in any event. The Board’s action, in effect, 
tells the employees who are purportedly bound by the 
existing contract, that they are free to ignore it and to 
select a new bargaining representative empowered to use 
its economic force, including a strike, to wring a new and 
more favorable contract out of the Company. It tells the 
employees that they are free, if they desire, to abandon 
the contract made by their representative on May 1, 1957, 
and, for example, to strike to obtain a better contract even 
though their existing contract contains a specific promise 
that the employees will not strike prior to the expiration of 
the contract.‘ 


Under these circumstances, the Board’s suggestion that 
its illegal interference with the Company’s contract rights 
may be remedied through the appeal procedure provided 
by the Act is an absurdity. In this regard, the words of 


4 Section XVIII, 1., of the contract provides that ‘‘the Union or its mem- 
bers will not cause or participate in any form of work stoppage or other 
interference with production and it will not do so in sympathy with or in sup- 
port of any other local union’’. (JA 22 
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this Court in Farmer v. United Electrical, Radio and Ma- 
chine Workers, 98 U.S. App. D.C. 178, 211 F. 2d 36, 40, are 
particularly appropriate: 


“In these circumstances, it can hardly be said that 
the action assailed is not ripe for review, or that the 
Unions should be required to exhaust a dubious oppor- 
tunity for hearing offered to them after the axe had 
fallen, or that there is an adequate remedy at law for 
the injuries resulting from the Board’s unlawful ac- 
tion.’’ 


Furthermore, the Board’s view overlooks the fact that 
Congress in enacting Section 301 of the Act specifically 
gave to the district courts jurisdiction to effectuate, by the 
procedures of those courts, the statutory policy that such 
agreements be made ‘‘valid, binding and enforceable’’. 


III. The Statutory Grant to the Board of Exclusive Jurisdiction 
in Areas Preliminary to the Execution of Labor Agree- 
ments Does Not Confer Jurisdiction on the Board to De- 
stroy Labor Contracts 


The Board has relied upon the position that its direc- 
tion of an election notwithstanding an existing contract 
is merely an exercise of its duty to further the right of 
employees ‘‘to bargain collectively through representatives 
of their own choosing’’ pursuant to Sections 7 and 9 of 
the Act. Such a view in effect asserts that the general 
terms of Sections 7 and 9 of the Act constitute blanket 
authorizations for all Board actions relating to the con- 
duct of elections and certifications, and that all such ac- 
tions, resting in the discretion of the Board, remain un- 
reviewable by the district courts. Such a proposition, 
indeed a startling one, confuses the area of encroachment 
upon contractual property rights with matters properly 
entrusted to the Board’s discretion and within the bounds 
of its expertise. 


The Act, of course, must be viewed in all relevant parts. 
Thus construed, the Act sets out a demarcation of Board 
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rights and responsibilities. Certain areas—and the deter- 
mination of an appropriate bargaining unit is a classic 
example—are well within the Board’s discretion, and are 
traditionally immunized from direct review. This is the 
lesson of DePratter v. Farmer, 98 U.S. App. D.C. 74, 323 
F. 2d 74, where this Court held that a Board determination 
of an appropriate bargaining unit, clearly a matter subject 
to Board discretion and withdrawn from direct review by 
Congress, was not directly reviewable by the federal 
courts. But action by the Board to void in part a collec- 
tive bargaining agreement executed in reliance upon a 
Board rule later superseded by a new rule, is clearly a sit- 
uation substantially different in kind from a bargaining 
unit determination. 


The Act speaks in specific terms of the sanctity of a 
contract, setting forth strict prerequisites for its termina- 
tion or modification and stressing its inviolability. It is 
unthinkable that these strictures, by their terms applicable 


to the parties, do not impose like requirements upon the 
Board. 


Section 8(d) provides that where there is a collective 
bargaining agreement in effect, the duty to bargain col- 
lectively ‘‘shall also mean that no party to such contract 
shall terminate or modify such contract’’, unless, in sub- 
stance, the party desiring to terminate or modify the con- 
tract serves sixty (60) day notice upon the other party, and 
continues the contract in full force and effect for at least 
that period of time. Any employee who strikes during that 
period forfeits his status as an employee. Section 8(d) is a 
clear statutory indication of the need for stability in labor 
relations and contractual relations contemplated by the 
Act. The Board, however, in effect is holding that although 
a contract is inviolate between the employer and union 
parties to it, the Board nevertheless may violate and 
modify it at any time with impunity—in short, that it may, 
at its whim, compel the company to abandon its existing 
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labor agreement and bargain for a new one with whatever 
representative the Board may certify. 


The Congressional policy underlying the passage of Sec- 
tion 301, that the collective agreement be a ‘‘valid, binding, 
and enforceable contract’’, is clearly inconsistent with the 
Board’s concept of a contract whose enforceability is de- 
pendent upon the whim and caprice of the Board in its 
arbitrary formulation of rules applicable to pre-existing 
contracts. Not only does such conduct disrupt the stability 
of labor relations among parties to a contract, but it im- 
pedes court enforcement of labor contracts in conformance 
with the Congressional policy expressed in Section 301 of 
the Act in that the substantive law to be fashioned by the 
federal courts in connection therewith depends upon 
changeable whims of the Board as to its concept of the 
permissible length of collective bargaining agreements. 


Nowhere in the Act can be found the restraint upon pre- 
existing contracts here imposed by the Board. Instead, the 
Board has ignored its strictures regarding the inviolability 
of a contract, and has by its practice attempted to defeat 
the policy of Congress. The words of the Supreme Court 
in Colgate-Palmolive-Peet Co. v. NLRB, 338 U.S. 355, 363, 
70 S. Ct. 166, are pointedly applicable: 


““The Board cannot ignore the plain provisions of a 
valid contract made in accordance with the letter and 
the spirit of the statute and reform it to conform to 
the Board’s idea of correct policy. To sustain the 
Board’s contention would be to permit the Board 
under the guise of administration to put limitations in 
the statute not placed there by Congress.’’ 


The fact that the statutory proscription of Board con- 
duct is implied does not render it any less meaningful than 
an express statutory prohibition. Farmer v. United Elec- 
trical, Radio and Machine Workers, supra. In terms of 
the statute’s reliance upon valid and subsisting contracts, 
the Board’s retroactive application of a rule to void a 
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lawful contract is obviously illegal, arbitrary and capri- 
cious. 


IV. Where an Administrative Agency Applies a Rule Retro- 
actively Without Express Statutory Authorization, the 
Courts Will Strike Down Such Action as in Excess of the 
Agency’s Authority 


There is no express statutory authorization for the 
Board’s promulgation of contract bar rules. Rather, such 
promulgation is a creation of the Board, gleaned from the 
broad mandates of Sections 7 and 9 of the Act and adopted 
as a measure to encourage stability in labor relations. 
The adoption of such rules, where they do not destroy or 
impair contract rights, may well constitute a proper exer- 
cise of Board discretion under the Act. But, even if for 
purposes of argument we assert no objection to the Board’s 
establishment of such rules which do affect contract rights, 
the absence of express statutory authority for their crea- 
tion would militate compellingly against their retrospec- 
tive application. 


As this Court states in the case of Netd-v—District of 
Columbia, 71 App. D.C. 306, 314110 F. 2d 246, 354: 

“The rule is well settled that unless the contrary 
plainly appears a statute operates prospectively only; 
in other words, that a statute ought not to be con- 
strued to operate retrospectively in the absence of 
clear, strong and imperative language commanding it; 
and if a double sense is possible that which rejects 
retroactive operation must be selected.’’ 


See also Shwab v. Doyle, 258 U.S. 529, 535, 42 S. Ct. 391; 
Big Diamond Mills Co. v. United States, 51 F. 2d 721, 726 
(CA 8); Home Indemnity Co. v. Missouri, 78 F. 2d 391, 394 
(CA 8); Union Pacific Railroad Company v. Laramie Stock 
Yards Co., 231 U.S. 190, 34 S. Ct. 101; Jones v. Fidelity € 
Columbia Trust Co., 73 F. 2d 446 (CA 6). 


In applying the rule of the Neild case to the question of 
retroactive application of Civil Aeronautics Board regula- 
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tions, this Court held that the regulations could not be 
retroactively applied, specifying ‘‘in the first place, we are 
met with the almost conclusive presumption against power 
to take retroactive action unless Congress plainly specifies 
such power’’. Transcontinental & Western Air v. Civil 
Aeronautics Board, 83 U.S. App. D.C. 358, 169 F. 2d 893 
aff’d 336 U.S. 601, 69 S. Ct. 756; Cf. Burgess v. Seligman. 
107 U.S. 20, 2 S. Ct. 10. 


The applicability of this rule to the instant case is ob- 
vious. Even if the Board’s reliance upon the broad gen- 
eralities of Section 7 and 9 of the Act may suffice for the 
promulgation of a contract bar rule, the failure of the Act 
to specify retroactive application of such rule proscribes 
such application. Such application by the Board, not au- 
thorized by the Act, is clearly in excess of the Board’s 
powers and statutory authority. 


The Board’s lack of concern toward this retroactive 
operation of its so-called contract bar rules, is strangely at 
variance with the Congressional attitude reflected in Sec- 
tion 102 of the Act. Thus, in the 1947 amendments to the 
Act, Congress enacted legislation outlawing so-called 
closed-shop contracts which theretofore had been legal 
under the Act previous to the 1947 amendments. Section 
102 of the Act, however, provided in part that the new 
provision outlawing the closed-shop contracts (Sections 
8(a) (3) and 8(b) (2) of the Act) ‘‘shall not make an unfair 
labor practice the performance of any obligation under a 
collective bargaining agreement entered into prior to t 
date of the enactment’’ of the new statutory provisions. 
Hence, the Congress, consistent with its policy of giving 
effect to collective bargaining contracts, recognized and 
protected the rights of parties thereto from any retroactive 
application of the changed Congressional policy with re- 
spect to contracts which were legal when entered into. 


Moreover, the courts have refused to apply retroac- 
tively provisions of the Taft-Hartley amendments to con- 
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duct occurring before their passage and passed upon after 
their enactment. NLRB v. National Plastics Company, 
175 F. 2d 755, (CA 4, 1949), NLRB v. Gate City Cotton 
Mills, 167 F. 2d 647 (CA 5, 1949). 


The Board, however, presumes to ignore such equitable 
considerations simply because it would be ‘‘administra- 
tively burdensome’’, and asserts that this Court is with- 
out jurisdiction to protect the Company’s constitutional 
and statutory rights which are to be destroyed by this 
retroactive action taken clearly without statutory authori- 
zation, either express or implied, by the Board. 


V. The Retroactive Application of the Board’s Current Contract 
Bar Rule Constitutes a Deprivation of Property in Contra- 
vention of the Fifth Amendment 


We turn now to the argument that, quite apart from the 
violence done to the Act by the instant Board action, the 
retroactive application by the Board of a new policy 
adopted subsequent to a prior established policy consti- 


tutes an unconstitutional deprivation of appellant’s prop- 
erty rights. Where, as here, an administrative agency 
possesses the alternatives of prospective or retrospective 
application of its newly announced policy, the agency must 
be able to justify its selection of the alternative of retro- 
active action. 


The Supreme Court, in Securities Exchange Commission 
v. Chenery, 332 U.S. 194, 67 S. Ct. 1575, made clear that 
such action, far from being within the discretion of the 
agency, is proscribed unless necessitated by the peculiarity 
or complexity of the problem. The Court states at p. 202: 


‘Since the Commission, unlike a court, does have the 
ability to make new law prospectively through the ex- 
ercise of its rule-making powers, it has less reason to 
rely upon ad hoc adjudication to formulate new stand- 
ards of conduct within the framework of the Holding 
Company Act. The function of filling in the interstices 
of the Act should be performed, as much as possible, 
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through this quasi-legislative promulgation of rules 
to be applied in the future.’* 


The courts have struck down Board attempts to imple- 
ment its policy through retroactive sanctions. Where, 
after a history of non-exercise of jurisdiction over the 
building and construction industry the Board exercised 
jurisdiction and found an unfair labor practice by retro- 
actively applying to the Company a ruling it would earlier 
have declined, the court denied the Board’s petition for 
enforcement on the ground that the practical operation of 
the Board’s order ‘‘is to work hardship upon respondent 
altogether out of proportion to the public ends to be accom- 
plished.’”?” NZIRB v. Guy F. Atkinson Co., 195 F. 2d 141, 
149 (CA 9, 1952). 


In NLRB v. International Brotherhood of Teamsters, 
225 F. 2d 343 (CA 8, 1955), where the Board had held that 
the implementation of a particular contractual provision 
granting union control over certain aspects of seniority 


constituted an unfair labor practice, although in a prior 
ease an identical contract clause was held not to be illegal, 
the court denied the Board’s petition for enforcement on 
the ground that the Board could not retroactively apply 
a change in its policy.® 


It is clear from the aforementioned cases, that if the 
drastic sanction of contract nullification through the im- 
position of a rule retroactively applied is ever permissible, 


5In Chenery, the Supreme Court held that the retroactive application of a 
ruling was permissible in a case of first impression. The Court, however, at 
p. 203, carefully worded its approval in a negative manner: ‘That such 
action [in a case of first impression] might have a retroactive effect was not 
necessarily fatal to its validity.’’ 


6It should be noted that the Board’s commentary upon the Atkinson and 
Teamsters cases (Brief of Board at p. 22, Case No. 15346) sets forth a dis- 
tinction without a difference, since it is clear that the nullification of a collec- 
tive bargaining contract and the consequent disruption of labor relations may 
impose a much more severe sanction upon an employer than an order to 
reinstate a discharged employee. 
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the Board must show a pressing need for implementation 
of its policy in such fashion, and irreparable public injury 
in its absence. Not only must the retroactive promulga- 
tion of its rule be in furtherance of the statutory direc- 
tives under which its operates, but the need for such appli- 
cation must outweigh the injury upon the private parties 
aggrieved by its order. Securities Exchange Commission 
v. Chenery, supra. None of these tests is met in the instant 
case. 


The Board does not suggest that the contract between 
appellant and the Union was in any way illegal or beyond 
the authority of the parties. The Board concedes, as it 
must, that the rule of the Board at the time of execution 
of the instant contract on May 1, 1957, established a three 
year contract as a bar to the institution of representation 
proceedings where such three year contracts were cus- 
tomary in a substantial part of the industry involved. 
This case is before the Court only because the Board de- 
cided on September 23, 1958, more than sixteen months 
after the contract in issue was executed, that from that 
date forward, three year contracts would not bar represen- 
tation proceedings regardless of the custom of contracts in 
a substantial part of the industry. Pacific Coast Associa- 
tion of Pulp and Paper Manufacturers, supra. 


Nor can there be any doubt that significant property 
rights are involved. The parties’ three year contract pro- 
vided for a general increase to the employees covered 
thereby of $.125 per hour on May 1, 1957, an additional 
increase of $.07 on May 1, 1958 and a further increase of 
$.07 per hour on May 1, 1959. This consideration has been 
paid by the Company for two full years and part of the 
third year to date. The Union, recognized by the contract 
as exclusive bargaining representative of the employees 
covered thereby, agreed that it and its members would not 
cause or participate in any form of work stoppage or any 
other interference with production. It is clear that the 
parties were willing to make concessions pursuant to a 
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three year contract that they would be unwilling to make 
pursuant to contracts of shorter duration—and, according 
to the Board pronouncement in effect at that time, a three 
year contract would remain inviolate from governmental 
intrusion for that period. 


The threat inherent in the Board’s direction of election 
suffices to disrupt the stability of existing relations between 
union and management, inject into the present situation 
under the aura of legality a second union, and void the 
provisions of the existing contract including the agreement 
of the employees not to engage im a work stoppage. In 
the viewpoint of appellant, ‘‘the chief advantage which an 
employer can reasonably expect from a collective agree- 
ment is assurance of uninterrupted operation during the 
term of the agreement.... Without some effective method 
of assuring freedom from economic warfare for the term 
of the agreement, there is little reason why an employer 
would desire such a contract’’. Sen. Rep. No. 105, 80th 
Cong., 1st Sess., p. 16. The threat, then, of strike, of dis- 
ruption of work, as well as the nullification of all other 
provisions, is the injury foisted upon appellant by the 
Board’s action—the deprivation of a most valuable legal 
and property right of appellant. 


The Board has advanced in the Court below the most 
tenuous contention that although the parties relied upon 
the earlier contract bar rule, such reliance should be dis- 
regarded because reliance upon its rules is unjustifiable.’ 
There is obvious absurdity in the view that the nature of 
the contract bar rule is so ephemeral and speculative that 
parties to a contract are ill-advised to rely upon it. Such 
a rule is indeed self-defeating. Although the Board in its 
early years grasped with some indecision for a variety of 
contract bar rules, it adopted its rule in the General Motors 
case, supra, in February, 1953, more than four years before 
the execution of the instant contract. In effect the Board 
is contending that though a rule is in effect, the parties to 


7 See Brief of Board in Case No. 15346, pp. 16-20. 
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whom it is directed should ignore it in their day-to-day re- 
lations, for reliance upon it is reliance upon a nullity. Such 
a contention clearly overlooks the realities of labor rela- 
tions and the parties’ dependence upon stability in their 
contractual relations. 


In light of the disruption of the contractual stability of 
the parties to the contract in issue, the Board’s showing of 
the need for such action in the furtherance of the statutory 
objectives and the public interest is woefully inadequate. 
The explanation given by the Board for the abandonment 
of the ‘‘substantial part of the industry’’ test and the 
adoption of the test the application of which is here in 
issue, was that it had abandoned the ‘‘substantial part of 
the industry test ... because we have found that in practice 
both that test and similar tests . .. have proved adminis- 
tratively burdensome and have introduced an undue degree 
of uncertainty into the determination of whether a par- 
ticular long-term contract will be a bar for its duration.’’ 
{Emphasis supplied.] Pacific Coast Association of Pulp 
and Paper Manufacturers, supra. 


In short, although the policy and purpose expressed in 
Section 301 and other sections of the Act was to insure 
that labor agreements be made ‘‘valid, binding, and en- 
forceable’’, the Board has asserted a right to destroy the 
‘svalid, binding, and enforceable’’ nature of these contracts 
and to impede and impair the appellant’s legal rights in 
connection therewith, because it finds its own rule, under 
which the contract was executed, to be ‘‘administratively 
burdensome’”’ and a factor tending to ‘‘uncertainty’’. Ob- 
viously this blithe disregard of the objectives of the stat- 
ute and the property rights of the company, arising from 
its labor contract, is entirely arbitrary and capricious. 


The words of the court in NLRB v. Guy F. Atkinson Co., 
supra, at 149, are singularly applicable here: 


‘¢We think it apparent that the practical operation of 
the Board’s change of policy, when incorporated in 
the order now before us, is to work hardship upon 
respondent altogether out of proportion to the public 
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ends to be accomplished. The inequity of such an im- 
pact of retroactive policy making upon a respondent 
innocent of any conscious violation of the Act, and 
who was unable to know, when it acted, that it was 
guilty of any conduct of which the Board would take 
cognizance, is manifest. It is the sort of thing our 
system of law abhors.’’ 


CONCLUSION 


It is respectfully submitted that the District Court erred 
in dismissing appellant’s complaint herein, and that the 
District Court should have granted appellant’s motion for 
summary judgment. 
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APPENDIX 


The relevant provisions of the National Labor Relations 
Act as amended (61 Stat. 136, 29 U.S.C. § 141 et seg.) are 
as follows: 


‘Sec. 7. Employees shall have the right to self- 
organization, to form, join or assist labor organiza- 
tions, to bargain collectively through representatives 
of their own choosing, and to engage in other con- 
certed activities for the purpose of collective bargain- 
ing or other mutual aid or protection, and shall also 
have the right to refrain from any or all of such activi- 
ties except to the extent that such right may be af- 
fected by an agreement requiring membership in a 
labor organization as a condition of employment as 
authorized in section 8 (a) (3). 


“‘Sec. 8(d). For the purposes of this section, to 
bargain collectively is the performance of the mutual 
obligation of the employer and the representative of 
the employees to meet at reasonable times and confer 
in good faith with respect to wages, hours, and other 
terms and conditions of employment, or the negotia- 
tion of an agreement, or any question arising there- 
under, and the execution of a written contract incor- 
porating any agreement reached if requested by either 
party, but such obligation does not compel either party 
to agree to a proposal or require the making of a con- 
cession: Provided, That where there is in effect a col- 
lective-bargaining contract covering employees in an 
industry affecting commerce, the duty to bargain col- 
lectively shall also mean that no party to such con- 
tract shall terminate or modify such contract, unless 
the party desiring such termination or modification— 


‘¢(1) serves a written notice upon the other party 
to the contract of the proposed termination or modi- 
fication sixty days prior to the expiration date 
thereof, or in the event such contract contains no 
expiration date, sixty days prior to the time it is 
proposed to make such termination or modification ; 


‘*(2) offers to meet and confer with the other 
party for the purpose of negotiating a new contract 
or a contract containing the proposed modifications; 
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‘¢(3) notifies the Federal Mediation and Concilia- 
tion Service within thirty days after such notice of 
the existence of a dispute, and simultaneously there- 
with notifies any State or Territorial agency estab- 
lished to mediate and conciliate disputes within the 
State or Territory where the dispute occurred, pro- 
vided no agreement has been reached by that time; 
and 


‘*(4) continues in full force and effect, without 
resorting to strike or lockout, all the terms and con- 
ditions of the existing contract for a period of sixty 
days after such notice is given or until the expira- 
tion date of such contract, whichever occurs later: 


The duties imposed upon employers, employees, and 
labor organizations by paragraphs (2), (3), and (4) 
shall become inapplicable upon an intervening certi- 
fication of the Board, under which the labor organiza- 
tion or individual, which is a party to the contract, has 
been superseded as or ceased to be the representa- 
tive of the employees subject to the provisions of sec- 
tion 9 (a), and the duties so imposed shall not be con- 
strued as requiring either party to discuss or agree to 
any modification of the terms and conditions contained 
in a contract for a fixed period, if such modification is 
to become effective before such terms and conditions 
can be reopened under the provisions of the contract. 
Any employee who engages in a strike within the 
sixty-day period specified in this subsection shall lose 
his status as an employee of the employer engaged in 
the particular labor dispute, for the purposes of sec- 
tions 8, 9, and 10 of this Act, as amended, but such loss 
of status for such employee shall terminate if and when 
he is reemployed by such employer. 


“See. 9(c)(1). Whenever a petition shall have been 
filed, in accordance with such regulations as may be 
prescribed by the Board— 


‘““(A) by an employee or group of employees or 
any individual or labor organization acting in their 
behalf alleging that a substantial number of em- 
ployees (i) wish to be represented for collective 
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bargaining and that their employer declines to recog- 
nize their representative as the representative de- 
fined in section 9 (a), or (ii) assert that the indi- 
vidual or labor organization, which has been certi- 
fied or is being currently recognized by their em- 
ployer as the bargaining representative, is no longer 
a representative as defined in section 9 (a); or 


‘©(B) by an employer, alleging that one or more 
individuals or labor organizations have presented to 
him a claim to be recognized as the representative 
defined in section 9(a) ; 


the Board shall investigate such petition and if it has 
reasonable cause to believe that a question of represen- 
tation affecting commerce exists shall provide for an 
appropriate hearing upon due notice. Such hearing 
may be conducted by an officer or employee of the 
regional office, who shall not make any recommenda- 
tions with respect thereto. If the Board finds upon 
the record of such hearing that such a question of rep- 
resentation exists, it shall direct an election by secret 
ballot and shall certify the results thereof. 


“See, 10(e) The Board shall have power to petition 
any circuit court of appeals of the United States (in- 
cluding the United States Court of Appeals for the 
District of Columbia), or if all the circuit courts of 
appeals to which application may be made are in vaca- 
tion, any district court of the United States (including 
the District Court of the United States for the District 
of Columbia), within any circuit or district, respec- 
tively, wherein the unfair labor practice in question 
occurred or wherein such person resides or transacts 
business, for the enforcement of such order and for 
appropriate temporary relief or restraining order, and 
shall certify and file in the court a transcript of the 
entire record in the proceedings including the plead- 
ings and testimony upon which such order was entered 
and the findings and order of the Board. 


“See, 10(f) Any person aggrieved by a final order 
of the Board granting or denying in whole or in part 
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the relief sought may obtain a review of such order 
in any circuit court of appeals of the United States in 
the circuit wherein the unfair labor practice in ques- 
tion was alleged to have been engaged in or wherein 
such person resides or transacts business, or in the 
United States Court of Appeals for the District of 
Columbia, by filing in such court a written petition 
praying that the order of the Board be modified or 
set aside. 


“See. 301. (a) Suits for violation of contracts be- 
tween an employer and a labor organization repre- 
senting employees in an industry affecting commerce 
as defined in this Act, or between any such labor or- 
ganizations, may be brought in any district court of 
the United States having jurisdiction of the parties, 
without respect to the amount in controversy or with- 
out regard to the citizenship of the parties. 


The relevant provisions of the Administrative Procedure 
Act as amended (5 U.S.C. § 1001, 1009) are as follows: 


Except so far as (1) statutes preclude judicial re- 
view or (2) agency action is by law committed to 
agency discretion. 


(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof. 


(b) The form of proceeding for judicial review shall 
be any special statutory review proceeding relevant to 
the subject matter in any court specified by statute or, 
in the absence or inadequacy thereof, any applicable 
form of legal action (including action for declaratory 
judgments or writs of prohibitory or mandatory in- 
junction or habeas corpus) in any court of competent 
jurisdiction. Agency action shall be subject to judi- 
cial review in civil or criminal proceedings for judicial 
enforcement except to the extent that prior, adequate, 
and exclusive opportunity for such review is provided 
by law. 
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(ce) Every agency action made reviewable by statute 
and every final agency action for which there is no 
other adequate remedy in any court shall be subject to 
judicial review. Any preliminary, procedural, or inter- 
mediate agency action or ruling not directly review- 
able shall be subject to review upon the review of the 
final agency action. Except as otherwise expressly 
required by statute, agency action otherwise final shall 
be final for the purposes of this subsection whether 
or not there has been presented or determined any ap- 
plication for a declaratory order, for any form of re- 
consideration, or (unless the agency otherwise requires 
by rule and provides that the action meanwhile shall 
be inoperative) for an appeal to superior agency au- 
thority. 


(ad) Pending judicial review any agency is author- 
ized where it finds that justice so requires, to post- 
pone the effective date of any action taken by it. Upon 
such conditions as may be required and to the extent 
necessary to prevent irreparable injury, every review- 
ing court (including every court to which a case may 
be taken on appeal from or upon application for cer- 
tiorari or other writ to a reviewing court) is author- 
ized to issue all necessary and appropriate process to 
postpone the effective date of any agency action or to 
preserve status or rights pending conclusion of the 
review proceedings. 


(e) So far as necessary to decision and where pre- 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably de- 
layed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi- 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitu- 
tional right, power, privilege, or immunity; (3) in 
excess of statutory jurisdiction, authority, or limita- 
tions, or short of statutory right; (4) without observ- 
ance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the 
requirements of sections 1006 and 1007 of this title or 
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otherwise reviewed on the record of an agency hearing 
provided by statute; or (6) unwarranted by the facts 
to the extent that the facts are subject to trial de novo 
by the reviewing court. In making the foregoing de- 
terminations the court shall review the whole record or 
such portions thereof as msy be cited by any party, 
and due account shall be taken of the rule of prejudicial 
error. June 11, 1946, c. 324, § 10, 60 Stat. 243. 


Other relevant statutory provisions are as follows: 


98 U.S.C. § 1331(a). The district courts shall have 
original jurisdiction of all civil actions wherein the 
matter in controversy exceeds the sum or value of 
$10,000, exclusive of interest and costs, and arises 
under the Constitution, laws or treaties of the United 
States. July 25, 1958, Pub. L. 85-554, § 1, 72 Stat. 415. 


28 U.S.C. § 1337. The district courts shall have 
original jurisdiction of any civil action or proceeding 
arising under any Act of Congress regulating com- 
merce or protecting trade and commerce against re- 
straints and monopolies. June 25, 1948, c. 646, 62 
Stat. 931. 


The relevant provisions of the Constitution of the United 
States are as follows: 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor 
shall any persons be subject for the same offence to 
be twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property 
be taken for public use, without just compensation. 
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JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United 
States District Court for the District of Columbia 
granting appellees’ motion to dismiss the complaint 
(J.A. 35-36).1 The complaint alleges that the Dis- 
trict Court had jurisdiction under Sections 1331 and 
1337 of Title 28, U.S.C., and under Section 301 of 
the Labor Management Relations Act (61 Stat. 136, 
29 U.S.C. 185). The jurisdiction of this Court is in- 
voked under 28 U.S.C., Sections 1292(1) and 1294. 

2“J.A.” refers to the portion of the record printed as & 
Joint Appendix to the briefs in this case. 

(1) 


2 
STATEMENT OF THE CASE 


The instant case is a companion case to No. 15,346, 
Boyd S. Leedom, et al. v. International Brotherhood 
of Electrical Workers, presently pending before the 
Court. Both cases grew out of the same represen- 
tation proceeding before the Board, involve the 
same Board determination, and were consolidated 
for hearing in the District Court. The complaints 
in both cases allege that the Board’s direction of a 
representation election on June 29, 1959, among ap- 
pellant’s employees was improper in that it inter- 
fered with the administration of a collective bar- 
gaining contract between appellant and the appellee 
Union in No. 15,346 which would not expire until April 
30, 1960. At the conclusion of the hearing, the District 
Court granted a preliminary injunction against the 
Board in the suit brought by the Union, forbidding the 
Board to proceed in the representation case, but dis- 
missed the instant suit brought by appellant. The dif- 
ference between the two suits, in view of the District 
Court, was that it had jurisdiction over the complaint 
filed by the Union, but not over that filed by appellant 
in view of the ‘‘adequate statutory procedure for ob- 
taining review of the determination of which it com- 
plains” which is available to an employer in a 
representation case (J.A. 36). 

From the foregoing it is apparent that the ques- 
tions presented before this Court in the two cases are 
the same insofar as the merits of the suits are con- 
cerned, ie., whether the Board properly held that the 
contract between appellant and the Union did not bar 
an election, but that the questions relating to the jur- 
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isdiction of the District Court in the two suits do not 
necessarily turn on the same considerations. Accord- 
ingly, we respectfully refer the Court to the Board’s 
brief already filed in No. 15,346 for a treatment of the 
facts relevant to the representation proceedings (pp. 
2-6), and a full discussion of the Board’s position as to 
the validity of its direction of the representation elec- 
tion (pp. 11-24). We restrict the present brief to a 
consideration of the jurisdiction question in this case, 
and of subsidiary contentions, not dealt with in our 
brief in No. 15,346 but advanced in appellants opening 
brief herein, respecting the Board’s direction of the 


election.’ 
SUMMARY OF ARGUMENT 


I. The District Court correctly determined that it 
did not have jurisdiction of the complaint in this 
case. It is well established in this and other courts 
of appeals that employers may obtain judicial review 
of Board rulings in representation cases only in the 
federal courts of appeals in accordance with Sections 
9 (d), 10 (e) and (£) of the Act. Contrary to appel- 
lant’s contention, this settled rule has in no way been 
changed by Section 301 of the Labor Management Rela- 
tions Act. That provision deals only with the enforce- 
ability of collective bargaining contracts as between the 
parties thereto, a matter in no way involved in the pres- 
ent suit. In addition, Congress did not intend that 
Section 301 should permit district court review of Board 
determinations in representation cases, for at the time 
Section 301 was enacted Congress deliberately rejected 


Copies of the Board’s brief in No. 15,346 have been served 
on counsel for appellant in the instant case. 
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a proposal that such review by authorized. Moreover, 
the decisions of this and other courts establish that 
Section 301 does not in any event authorize the district 
courts to adjudicate matters which, as in the present 
case, the Act expressly places within the Board’s regu- 
latory jurisdiction. 

Il. The considerations in support of the Board’s 
determination of which appellant complains are stated. 
in the Board’s brief in No. 15,346, to which the Court 
is respectfully referred. Appellant’s contention that 
the Board is forbidden to interfere with contractual 
interests in its representation determinations must be 
rejected in view of the decisions of this and other 
courts which recognize the Board’s authority to adopt 
rules respecting the holding of elections during con- 
tract terms. The rule applied bythe Board in this 
ease represents a careful balance between the interest 
in stabilizing bargaining relationships and the interest 
in safeguarding the representation rights of em- 
ployees. By so considering all the interests that must 
be recognized under the provisions of the Act, rather 
than merely the contractual interests of private par- 
ties which appellant would make decisive, the Board’s 
determination represents a proper exercise of its dis- 
cretion in represention matters. 

ARGUMENT 


L The District Court properly found it was without 
jurisdiction over the case 


A. Appellant has an adequate and exclusive statutory method of review 

The provisions of the National Labor Relations Act 
expressly afford employers, like appellant in the in- 
stant case, opportunity to obtain judicial review of 
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Board representation determinations in the courts of 
appeals. This circumstance places appellant in this 
case in a different situation than the appellee Union in 
No. 15,346, to whom judicial review under the provi- 
sions of the Act of an adverse representation determi- 
nation would not ordinarily be available. There is, 
accordingly, no necessity to rely in this case on the 
considerations advanced in our brief in No. 15,346 
which show that the court below was in any event 
without independent equity jurisdiction to review the 
kind of question presented in these cases. 

Thus, in the event that the election in this case 
should result in the incumbent Union’s defeat, which 
alone would bring about the alleged interference with 
its contract of which appellant complains, that cir- 
cumstance would not preclude appellant from con- 
tinuing to recognize and enforce its contract with 
the Union, consistent with its position that the 
election was invalid in view of the outstanding con- 
tract. This course, however, would subject appel- 
lant to unfair labor practice proceedings in which it 
could obtain full judicial review of the Board’s rul- 
ing on the contract bar question in an appropriate 
court of appeals pursuant to Sections 9 (d), 10 (e) 
and (f) of the National Labor Relations Act. Under 
this scheme no enforceable order may be entered 
against appellant unless and until the court of ap- 
peals rejects appellant’s position, following hearing, 
respecting the Board’s contract bar ruling of which 
it complains in this action. And it is settled in this 
and other circuits that this statutory procedure for 
obtaining judicial review of Board representation 
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rulings by employers is exclusive. See, e.g., Norris v. 
N.LR.B. 8 US. App. D.C. 106, 177 F. 2d 26 
(C.A.D.C.) ; Volney Felt Mills, Inc. v. LeBus, 196 F. 
2d 497 (C.A. 5); Lily-Tulip Cup Corp. v. Leedom, 
No. 1968-59, order entered August 4, 1959 
(D.C.D.C., Judge Hart); Connecticut Light and 
Power Co. v. Leedom, 174 F. Supp. 171 (D.C.D.C., 
Judge McLaughlin); Cf. Myers v. Bethlehem, 303 
US. 41; AFD. v. N.L.RB., 308 US. 401? 
Seeking to offset the force of the foregoing de- 
cisions, appellant contends that the review proce- 
dures available to it under the Act are inadequate 
because it could not thereby obtain a final ruling as 
to the validity of the Board’s determination of the 
contract bar issue until after the contract in this 


3 Leedom v. Kyne, 358 U.S. 184, where federal district court 
jurisdiction to review a Board representation ruling was up- 
held, serves to illustrate the point. For in that case the ag- 
grieved party was a union which did not have available to it 
the statutory procedure for court of appeals review that is 
open to appellant in the instant case. As the Supreme Court 
pointed out in its decision, there was “no other means, within 
[the union’s] control,” apart from federal district court inter- 
vention, “to protect and enforce [a statutory] right.” 358 
U.S. at 190. Where, as here, such a procedure does exist, the 
decision in Xyne has no application. See, particularly, Judge 
McLaughlin’s opinion in Connecticut Light & Power Co. v. 
Leedom, 174 F. Supp. 171, 174-175. Cf. National Biscuit 
Division v. Leedom, — U.S. App. D.C. —, 265 F. 2d 101, certiorari 
denied, 359 U.S. 1011. 

It should be noted, as shown in the Board’s brief in No. 
15346, pp. 9-11, that the area of federal district court juris- 
diction delineated by the Kyne decision in no event covers the 
situation, as in this case, where express statutory or Constitu- 
tional rights are not involved, but rather the exercise by the 
Board of its discretionary authority respecting representa- 
tion matters. 
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ease had expired (Br. pp. 11-13). The decisions of 
this and other courts on this matter may not so 
easily be disposed of. They establish that Congress 
deemed the remedy provided by the Act for em- 
ployers to review Board representation rulings both 
to be adequate and exclusive, and that this legislative 
judgment may not be set aside merely on the ground 
that an employer might, in a particular case, find it 
more expeditious to file suit in a federal district 
court. Indeed, as shown, infra, pp. 10-11, Congress de- 
liberately rejected proposals, when the Act was 
amended in 1947, that would have provided for direct 
district court review of Board representation rul- 
ings at the suit of employers, notwithstanding the 
arguments advanced to the effect that the statutory 
remedy was inadequate. In any event, the showing 
made by appellant as to the inadequacy of its statu- 
tory remedy in the instant case is wholly unpersua- 
sive. Thus, under the statutory procedure available 
to appellant for reviewing the Board’s direction of 
the election in this case, no enforceable order having 
any possible effect on the existing contract may be 
entered until appellant has had opportunity to ob- 
tain review in the court of appeals. See above, 
supra, pp. 5-6. In the interim, appellant is free to 
continue to observe the terms of the existing con- 
tract with the incumbent Union, which is also in- 
sistent upon observance of the contract (see the 
Union’s brief in No. 15,346, pp. 6-14). 

Appellant contends, however, that it may face 
strike action if it continues to maintain the existing 
contract in the event a new representative is certi- 
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fied by the Board (Br. p. 12). Here again, the 
possibility that adherence to statutory procedures 
would encourage strikes was urged before Congress 
in 1947 as a reason for authorizing district court 
review of representation determinations, but Con- 
gress rejected the proposal. See, infra, pp. 10-11. 
In any event the likelihood of such a strike is 
merest speculation at this juncture; no allegation or 
affidavit has been offered to substantiate an actual 
threat of strike action. Moreover, the judicial 
review sought by appellant in the instant case does 
not insure it against strike action. There was no 
request in the complaint, and none could properly 
have been included, that appellant’s employees be 
enjoined from striking to secure recognition of their 
choice of representative even if no election. is to be 
held. Accordingly, while the certification of the elec- 
tion results does not furnish a guarantee. against 
strike action, there is no. more certainty that appel- 
lant will enjoy peaceful relations with its employees 
if the election in this case is voided, as the com- 
plaint requested. The possibility of a strike, which 
plays only a speculative role at best, is thus as much 
an argument for denying federal district court juris- 
diction in this kind of suit as for granting it. 

In sum, none of appellant’s arguments furnishes 
any support for departing from the settled holdings 
of this and other courts that an employer must fol- 
low the statutory provisions in order to obtain 
judicial review of Board determinations of the kind 
involved in this case. 
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B. The District Court’s jurisdiction in this case may not be premised on 
Section 301 of the Labor Management Relations Act 
_Appellant contends that the District Court was 
vested with jurisdiction over the subject matter of 
this action by Section 301 of the Labor Management 
Relations Act (Br., 10-11). That provision states, 
in relevant part, that “Suits for violation of con- 
tracts between an employer and a labor organiza- 
tion * * * may be brought in any district court of the 
United States having jurisdiction of the parties, 
without respect to the amount in controversy or 
without regard to the citizenship of the parties.” 
Although the instant case is manifestly not one 
of the type described, appellant argues that the 
jurisdiction vested by Section 301 carries with 
it authority to grant ‘“‘injunctive relief * * * to 
restrain third parties from interfering with exist- 
ing contract relations if, as appellant alleged in its 
verified complaint, continued damage from that inter- 
ference is irreparable and irremedial’’ (Br. p. 8). 
More precisely, it is appellant’s position that the 
Board, by directing an election to be conducted before 
the expiration of the existing collective bargaining 
agreement covering appellant’s employees, has inter- 
fered with that contract, and that Congress, by Sec- 
tion 301, has given the federal district courts juris- 
diction to review Board rulings that have such an 

effect. 

This attenuated reasoning cannot stand in the face 
of the established rule, as set out above, that Congress 
has provided the exclusive means by which employers 
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may obtain judicial review of Board determinations 
in representation proceedings in Section 9 (d), 10 (e) 
and (f) of the Act. No exception was made in this 
deliberate scheme in favor of a second method of re- 
view where the Board’s ruling in question affects an 
existing contract.‘ On the contrary, when Section 301 
was enacted in 1947 under Title III of the Labor Man- 
agement Relations Act, Congress concurrently consid- 
ered and rejected in Title I thereof other means for 
obtaining judicial review in representation cases, and 
instead retained the existing language of Sections 
9 (d), 10 (e) and (£) with full knowledge that it pro- 
vided the exclusive method by which Board determina- 
tions in such cases could be reviewed at the instance 
of employers aggrieved thereby. Thus, the House 
Bill in 1947 contained provisions that would have 
permitted “any person interested to appeal from a 
Board certification.”” H. Rep. No. 245, 80th Cong., 
Ast Sess., p. 43, I Leg. Hist. LMRA (G.P.O. 1947) 
p. 334. This proposal was advanced because the 
House Committee thought the existing procedures for 
review were “‘cumbersome”’ and “always involve risk 
of strike’’ (bid), the same objections appellant makes 
in this case (Br. pp. 11-13, see also, supra, pp. 7-9). 
The House proposal was rejected in Conference, 
where it was decided that the limited review provided 


* See National Biscuit Division v. Leedom, — U.S. App. D.C. —, 
265 F. 2d 101, certiorari denied, 359 U.S. 1011, in which the Court 
denied federal district court authority to review a Board direction 
that, as in the instant case, an election be held before an exist- 
ing contract had expired. And, .as here, the complainant in 
that case claimed that the Board’s ruling wrongfully interfered 
with contract rights. 
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by Sections 9 (d), 10 (e) and (£) should be retained. 
H. Cong. Rep. No. 510, 80th Cong., Ist Sess., pp. 56- 
57, I Leg. Hist. LMRA, pp. 560-561. As explained 
by Senator Taft, “the House yielded to the view of 
the Senate conferees that such provisions would per- 
mit dilatory tactics in representation proceedings.”” 
93 Cong. Ree. 6444, II Leg. Hist. LMRA, p. 1542. 

In view of Congress’ familiarity with the judicial 
review question here involved when it amended the 
‘Act in 1947, its expression of satisfaction with and re- 
tention of the statutory procedures available for 
obtaining review, and the judicially recognized ex- 
clusiveness of those procedures, very explicit statutory 
language would be required to warrant the conclusion 
that Congress nonetheless intended that the federal 
district courts should to any extent share the juris- 
diction in this respect which the Act has vested in the 
courts of appeals. Section 301 contains no such lan- 
guage. As shown, supra, p. 9, this provision deals 
only with actions between parties to a collective bar- 
gaining agreement. The instant case does not begin 
to satisfy this condition. The complaint here is di- 
rected not at the Union with which appellant has con- 
tracted, but solely at the Board, and seeks not to 
adjudicate a contract controversy between the parties 
thereto, but to review an administrative ruling of the 
Board.’ In short, Section 301 is not remotely con- 

5 Appellant’s disclaimer that it “did not request the District 
Court to ‘review’ the Board’s decision and direction of election” 
(Br. 8) is scarcely. intelligible in the circumstances of this case. 
The sole reason for the filing of the complaint was the issuance 


by the: Board of. its direction of the election, and the object of 
this suit is to enjoin effectuation of the direction of an election. 
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cerned with the problem which the complaint pre- 
sents here, i.e., judicial review of a. Board decision.’ 

Accordingly, to urge, as does appellant, that the 
federal district courts have review authority in cases 
like the present one because of the general equitable 
principle that courts may enjoin conduct which inter- 
feres with the performance of contracts, is to assert 
that Congress has succeeded in inadvertently establish- 
ing such an authority even though it deliberately re- 
frained from doing so. There is no warrant for such 
indifference to Congressional intent. Judicially de- 
veloped rules relating generally to ancillary jurisdic- 
tion may not properly be invoked to defeat a statutory 
policy against the exercise of such jurisdiction. Cf. the 
decisions holding that Section 303 of the Labor Manage- 
ment Relations Act, which provides for a private rem- 
edy in damages against secondary boycott conduct, does 
not permit injunctive relief ancillary thereto in view of 
Accordingly, the question before this Court on the merits, as it 
was before the District Court, is whether the Board’s action was 
valid. If valid, the direction of election stands, and may be 
fully carried out; if not, the injunction against it must be dis- 
solved. There could scarcely be a more direct and obvious at- 
tempt to review administrative action than that involved in the 
instant case. 

*The point is underscored by the legislative history of Sec- 
tion 301, which reflects simply Congress’ “primary concern that 
unions as well as employers should be bound to collective bar- 
gaining contracts,” and its “broader concern” that there be an 
appropriate “procedure for making such agreements enforce- 
able.” Textile Workers Union v. Lincoln Mills, 3538 US. 448, 
453. There is no suggestion in the extensive legislative consid- 
eration of Section 301 that Congress had in mind a procedure 
for review of Board determinations, See the compilation of 


legislative materials appended to Mr. Justice Frankfarter’s 
dissenting opinion in the Teatile Workers. case, 853 US. at 
485-546. 
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Congress’ intent that such injunctive relief may only be 
“sought by the National Labor Relations Board.” 
Bakery Drivers v. Wagshal, 333 U.S. 437, 442 ; Amalga- 
mated Association v. Dixie Motor Coach Corp., 170 F.2d 
902, 904-907 (C.A. 8) ; Amazon Cotton Mill Co. v. Tex- 
tile Workers Union, 167 F. 2d 183, 188 (C.A. 4). 
Finally, it should be noted that this Court has held 
that the federal district courts are not in any event 
authorized by Section 301 to entertain contract suits 
where the subject matter involved has elsewhere in 
the Act been committed to regulation by the Board. 
U.E. v. General Electric, 91 U.S. App. D.C. 306, 
231 F. 2d 259, certiorari denied, 352 U.S. 872. 
See also U.E. v. Worthington Corp., 236 F. 2d 364 
(C.A. 1); Mendelsohn, Enforceability of Arbitration 
Agreements under Taft-Hartley Section 301, 66 Yale 
Law Journal, 167, 202. This decision reflects the leg- 
islative understanding that Section 301 and the pro- 
visions cireumscribing the Board’s regulatory juris- 
diction purport to cover separate areas of the law of 
labor relations.’ Similarly, the Supreme Court in 
Leaxtile Workers v. Lincoln Mills, 353 U.S. 448, indi- 
cated that deference must be paid in suits arising un- 
der Section 301 to established principles under the 
provisions of the Act administered by the Board. 
Thus, the “substantive law” directed by the Court to 
be applied in Section 301 suits must be taken “from 
the policy of our national labor laws,” some of which 


7As noted in Textile Workers Union v. Lincoln Mills, 353 
U.S. 448, 452, Congress specifically rejected a proposal, when 
it enacted Section 301, which would have made an unfair labor 
practice of a failure to abide by a collective bargaining agree- 
ment. 
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“the Labor Management Relations Act expressly fur- 
nishes.” 353 U.S. at 456-457. As shown by the au- 
thority cited at p. 6, supra, the principle of exclu- 
siveness respecting the procedures under the Act for 
an employer to obtain judicial review of a Board rep- 
resentation ruling is well established. That principle 
must accordingly be respected, and may not be sub- 
verted by bringing an independent review suit under 
the rubric of Section 301. 
IL. In any event, the Board properly directed the election in 
this case 

We have presented in our brief in No. 15,346 the 
reasons which establish the validity of the Board’s 
direction of the election of which appellant com- 
plains. The single argument against the correctness 
of the Board’s action advanced by appellant which 
has not been discussed in our brief in No. 15,346 is 
the generalized contention that the Board is not 
authorized, under the representation provisions of 
the Act, to take action that has the effect of com- 
pelling an employer ‘‘to abandon its existing labor 
agreement and bargain for a new one with whatever 
representative the Board may certify’? (Br. 14-15, 
see pp. 13-16). The necessary import of this con- 
tention is that the Board’s entire contract bar policy 
is not authorized by the Act. Stated otherwise, ap- 
pellant apparently takes the position that the Board 
must in every case await the expiration of an existing 
contract before it may afford the employees involved 
an opportunity to change their representative. 

This contention cannot stand in the face of the 
many decisions, including one of this Court, which 
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acknowledge the authority of the Board to adopt 
rules respecting the intervals during contract periods 
when representation elections may be conducted. 
See p. 12, Board’s brief in No. 15,346. Moreover, it 
is only by virtue of the Board’s authority in this 
respect that appellant claims in this case an im- 
munity against an election until the lapse of three years 
after the execution of its existing contract with the 
Union. For appellant’s basic position in this case 
is that the Board’s three-year contract bar policy in 
effect when the contract was entered into governs 
the question of when an election may be held. 
Plainly this position does not rest on the provisions 
of the Act, for the only immunity Congress has 
given against the conduct of elections is for a one- 
year period following the holding of a prior election, 
which has no necessary relation to the term of col- 
lective bargaining agreements. See Section 9(c) (3) 
of the Act. In short, appellant’s entire claim in this 
ease implicitly assumes the existence of the Board 
authority which it expressly attacks. 

Beyond the question of whether the Board has 
authority to determine the intervals during con- 
tract terms when elections may be held, an authority 
which we think cannot seriously be doubted, the only 
issue on the merits of this case is whether the exer- 
cise of that authority in the circumstances herein 
constituted an abuse of the Board’s discretion. We 
submit that this issue can be resolved in appellant’s 
favor only if the sole consideration in reaching deci- 
sion is the effectuation of the parties’ private con- 
tractual interests. We have shown, however, in the 
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Board’s brief in No. 15,346, pp. 13-23, that the statu- 
tory right of employees to change bargaining 
representatives is at least an equally compelling 
consideration, and that on balance, the Board could 
grant the employees in this case an opportunity 
to express their wishes as to their representation 
after a two-year period under the collective bargain- 
ing agreement. Appellant has in no way met the 
showing there made. Accordingly, we submit that 
even if it were to be assumed that the District Court 
had jurisdiction in this case, its dismissal of the 
complaint should be affirmed since the Board acted 
well within the discretionary authority conferred 
upon it with respect to this matter. 


CONCLUSION 


For all of the foregoing reasons and also those 
stated in the Board’s brief in Case No. 15,346, it 
is respectfully submitted that the District Court 
properly dismissed the complaint in this case and this 
Court should affirm the dismissal order. 
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